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PREFACE* 

TtiEi law of prize is the most important practical 
branch of the law of nations. The utility of a 
work detailing its principles cannot be question* 
ed ; and had the United States continued a belli- 
gerent power, it would have been indispensably 
necessary to the statesman, the lawyer, and the 
merchant. Nor is it conceived that its import- 
ance is materially ditninished by the restoration of 
peace, since this country cannot, hereafter, when 
the flames of war are spread throughout the rest 
of the civilized world, hope for an exemption from 
its calamities. But even should it be our unex- 
pected felicity' to enjoy the blessings of peace, 
while other nations are involved in war, the rights 
and the duties of neutrality must always form an 
interesting subject of enquiry ; while the princi- 
ples of public law reflect a strong and useful 
light on many questions of private and municipal 
jurisprudence. 

Ample materials for such a work are to be 
found in the learned writers upon the law of na- 
tions, and in the adjudications of' those courts 
which administer that law. If the former are not 
always reconcileable with each other, nor the lat- 
ter couMstent with, themselves, or capable of being 
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harmonized into a system of perfect symmetry and 
order, the knowledge of both is not the less neces- 
sary ; and this defect arises from the imperfect 
sanctions by which this species of law is guarded. 
The object of our enquiry is not; What the law 
OUGHT ^o be; but, What i/ practically is: 
since it is the latter which furnishes the rule of 
conduct for those who are governed by it. As 
public, unlike municipal law, is sanctioned not by 
the power of a#ingle sovereign or state, but by a 
resort to force among independent sovereigns or 
states, it is necessarily imperfect in practice, how- 
ever just and beautiful in theory. The law of na- 
tions is adapted to a state of war, and is intended 
to mitigate its violence. It is, however, frequent- 
ly compelled to yield to the very violence it was 
designed to restrain, and becomes the victim of in- 
novations made and enforced by the edicts of par- 
ticular states and the adjudications of their tribu- 
nals; The purity and' simplicity of the primitive 
law of nations, which is nothing more than the law 
of nature applied to the conduct of nations and 
states, has thus been corrupted! Ji is no longer 
that law of. which Cicero speaks with such elo- 
quent sublimity. Huic legi nee abrogarifas est, 
nee derogari ex hac aliquid licet, rtec tota abfogari 
potest. Nee vera aut per senatum, aut per popvJum 
solvi hac lege possumus. Neque est querendus explar* 
natory aut inter pres ejus alius. Nee erit alia lex Mo^ 
mc^ alia Athenis j alia nunc, alia posthac : sed et 
omnes gerUes, et omni tempore, una lex, et sempiterna^ 
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et immortalis continehit ; unusqw erit communis 911a* 
si magister et imperator omnium deus. 

We are therefore compelled to e;[tract from a 
mass of contradktory decisions, usages, and con* 
Tfentions, those rules which are sanctioned hj the 
justest principles and the most general practice. 
This task is not less difficult in the law of prize 
than in any other branch of thejii^ gentium. The 
author of the present work is not inseasible of its 
imperfections, but may claim some indulgence for 
bis errors on account of the novelty and difficulty 
of the u ndertaking* 

In a digest of laws, nothing should be sacrificed 
to the merit of originality. I have therefore free- 
ly copied from the elementary writers and the re- 
porters every thing which seemed material to my 
design, and have interwoven such illustrative ob- 
servations as were thought necessary. In the cui^ 
ternary or unwritten law of nations, tojborrow an 
analogous distinction from our municipal law, it 
is frequently of as much importance to give the 
very words of the legislator (for the elementary 
writer or the judge, who make law by their autho- 
rity and precedents, must be so considered) as it 
is to' transcribe the articles of a treaty or an ordi- 
nance, which, by the same analogy^ form tlie writ- 
ten or statute law of nations. And who would pre- 
sume to correct and amend the style of a Bynker- 
shock, a Pothier, a Scott, or a Marshall ? If a fas* 
tidious, or even a good taste, would ^condemn a 
work constructed of such various materials, thb 
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defect is at least palliated by the beauty of uti- 
lity. 

The decisions of the present judge of the high 
court of admiralty in England are entitled to great 
respect and attention^ and being the adjudications 
of a court of the law of nations, are of binding au- 
thority in that law, except upon those questions 
in regard to which certain peculiar doctrines have 
been maintained by the British government. 
Whatever reason our country may have to com- 
plain of the injurious application of those doc- 
trines to us as a neutral nation, it must in candour 
be admitted that on every other bead the deci- 
sions of Sir William Scott merit the highest con- 
»deration, on account of their intrinsic value and 
the judicial eloquence by which they are adorned, 
I have therefore made a liberal, though cautious 
Bse of them, in the compilation of this digest. Had 
that great man followed the example of his illus- 
trious countryman, Sir James Mackintosh, in refu- 
singtobeboundby the instructions and rescripts of 
his government, where they infringed the law of na- 
tions and abridged the rights of neutrals, the au- 
thority of his adjudications would have been enti- 
tled to still more respect with foreign nations and 
with future ages. 

The decisions of the prize courts of other coun- 
tries have not been reported with the same regu- 
larity and correctness as those of Great Britain. 
I have collected such of them as are to be found 
in the books accessible in this qountry, and hare in- 
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serted them in their appropriate divisions of the 
work. The adjudications in prize causes which 
had taken place in the courts of the United States 
previous to the late war with Great' Britain, to- 
gether with the rich materials afforded b^ the de- 
cisions of the supreme court during that war, have 
also been incorporated. To these I have added 
several cases determined in the Circuit Courts by' 
a learned judge, whose attainments in this branch 
of law, it may be said' without injustice to others, 
are unrivalled in a tribunal whose decisions both 
on questions of municipal and public law do so 
much honour to the jurisprudence of this coun- 
try. 

In the multiplicity of elementary books with 
which the profession is inundated, it becomes im- 
portant that every distinct work should be cir- 
cumscribed within the narrowest possible limits. 
I have consequently aimed at conciseness so far 
as was consistent with my object. I have sketch- 
ed a rude outline which some abler hand must 
hereafter fill up and adorn. Quam vera ego in all- 
orum sententiis, ac scriptis dijudicandis mihi sumps% 
libertatem ; eandem sibi in me sumanty onmes eos oro^ 
atque obtestor^ quorum in manus ista veniant. Non 
illi promptius me monebunt errantem, quam ego mo- 
nentes sequar. Grotius de J. B. ac P. Prolegom. 
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CHAPTER I. 

Of the e$nunencement of war ; and of captures matte hefort 
the declaration of roar f or by non-commissioned caftor** 

1. Whether a declaration of war to the enemy Is neces* 
dary to legalize hostilities, is a preliminary question of the 
first importance in the law of prize. It was formerly con* 
sidered essential, and practised. Suah was the usage of the 
antient nations, which was observed in modem Europe un* 
til the seventeenth century* The present custom is to pub* 
lish the declaration, or a manifesto, explaining the motives 
for commencing hostilities, within the territory of thebel^ 
ligerent state. This publication is necessary for the in* 
atruction and direction of the subjects or citizens of the 
nation declaring war, in order to fix the date of the rights 
belonging to them from the moment of this declaration, and 
regarding certain effects which the law of nations attributes 
to a war in fbrm. * Without such a public declaration of 
war, it would be difficult to distinguish in a treaty of peace^ 
those acts which are to be accounted lawful effects of the 
war, from those which either nation may coxviider «s 

3 



14 LAW Of CHAP. I. 

wrongs, and for which they may claim reparatioii»(*) The 
only difference, therefore, between a modem declaration 
of war and that practised by the Romans under their Fecial 
law, is, that the former is published within the territory of 
the belligerent state, and communicated every where by 
means of the invention of the art of printing and the estab- 
lishment of posts, which rapidly diffuse the information, 
and supersede the necessity of a particular notice to the 
enemy by heralds as in antient times. 

2. But.though by the modem customary law of nations, 
a formal declaration of war to the enemy is not considered 
necessary, nor generally practised ; letters of marque and 
reprisal are issued as the first step which is generally taken 
at the commencement of a war, and which is considered as 
equivalent to a declaration of it. 

Reprisals are either general or special* They are gene^ 
ral, when a sovereign or state, who have, or think xhsf 
have received an injury from another, isisue orders to their 
military- and naval officers, and deliver commissions to 
their subjects or citizens, to takje the persons and property 
of the subjects of the pther nation, wherever they may be 
found-C) 

S0 From the momenta sovereign or state is at war with 
another nation they have a right, strictly speaking, to act 
as an enemy not only in respect to the persons and prq;>er- 
ty of the enemy fovmd in his territory or on the high seas, 
y but also with respect to the enemy's subjects and their 
property which may happen to be found in the territory of 
the belligerent state at the breaking out of the war. They 
have a right then^ to seize on the ships of the enemy found 



(^} Vattels L. 3. c 4.r$ 5d Martens^ L 8< c.3. $4 Bifttkenhoek, C|. 
9' P. L. ,1. c. 2> Ut bellum legitimum sit indicHonem belli non videri ng/Ce^ 
ioHum. 

Q') Du P(mceat^8 ^i^nkenhoek, L. 1. c. 24» JnMtif. 
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in their ports, and on all their other property.(*^) Even 
f^sacred things are not exempt by the law of nations from L 
this general liability to capture ; and there is a remarkable 
observation of Cicero on this subject in his fourth oration 
• against Verres, that, Victory made all the sacred things of 
the Syracuaans profane. But by the modem law and 
usage of nations, the temples of religion, public edifices - 
}^ ^ devoted to civil purposes only, and the monuments of the 
arts and repositories of science^ are exempted from the 
operations of war. Christianity, chivalry, colonization, 
commerce, and civilization in general, have successively 
combined to soften the extreme severity of these operations* 
The generality of the above mentioned rule stiU applies, 
however, to cases of maritime capture.^ Some late writers 
have attempted to extend this relaxation to maritime war- 
fare, upon the ground that private property is exempt from 
spoliation in land wars^ and therefore ought not to be lia- 
ble to capture and confiscation by sea* But besides the 
usage of considering such property, when captured in cities 
taken by storm, as booty ; it is well known that contribu- 
tions are levied upon territories occupied by a hostile army 
in lieu of a general confiscation of the property belonging 
to the inhabitants, and that the object of wars by land be- 
ing conquest, or the acquisition of territory to be exchanged 
as an equivalent for the restoration of other territory lost, 
the regard of the victor for those who are to be, or hiive 
been, his subjects, will naturally restrain him from the ex- 
ercise of his exireme rights in this particular : whereas the 
object of maritime wars is the destruction of the enemy's 
commerce and navigation, the sources and sinews of his 
naval power, which object can only be attained by the cap- 
i ture and confiscation of private property. Nor is any no-* 
tice of the existence of the war to the party necessary in 

(c) GreHu9, de X B. ac P 1*3. c.Sl- J9 Puffsndorf^ L. 8. c. 6. § 19.20. 
Wolf, Ju9^ Gent. § 1184» 1198. *^arten9, L. 3» c. 2. § 5. JBrnherfho-'f^-: 
Q. J, Pub, L, 1. c. 2. . 
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CHAPTER I. 

Of the C9fnmencement of war ; and of captures made before 
the declaration of war J or by non*commuatoned captoru 

1. Whether a declaration of war to the enemy is neces* 
dfuy to legalize hostilities, is a preliminary question of the 
first importance in the law of prize. It was formerly con* 
sidered essential, and practised* Sufih was the usage of the 
antient nations, which was observed in modem Europe un* 
tU the seventeenth century. The present custom is to pub* 
lish the declaration, or a manifesto, explaining the motives 
for commencing hostilities, within the territory of thebel^ 
ligerent state. This publication is necessary for the in* 
fltruction and direction of the subjects or citizens of the 
nation declaring war, in order to fix the date of the rights 
belonging to them from the moment of this declaration, and 
regarding certain effects which the law of nations attributes 
to a war in fbrm. ^ Without such a public declaration of 
"war, it would be difficult to distinguish in a treaty of peace^ 
those acts which are to be accounted lawful effects of the 
war, from those which either nation may coxwider as 
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sovereign will, vest the property of the enemy in the sove- 
reign, his presence could not exempt it from this operation 
of war. Nor can a reason be perceived for maintaining 
that the public faith is more entirely pledged for the secu- 
rity of property trusted in the territory of the nation in time 
of peace, if it be accompanied by its owner, than if it be 
confided to the care of others. 

The modern rule then would seem to be, that tangible 
property belonging to an enemy and found in the country 
at the commencement of war, ought not to be immediately 
confiscated ; and in almost every commercial treaty an ar- 
ticle is inserted stipulating for the right to withdraw such 
property. 

This rule appears to be totally incompatible with the idea 
that war does of itself vest the property in the belligerent 
government. It may be considered as the opinion of all who 
have written on the ^wra belli^ that war gives the right to 
confiscate, but does not itself confiscate the property of the 
enemy ; and their rules go to the exercise of this right. 

The constitution of the United States was framed at a 
time when this rule, introduced by commerce, in favour of 
moderation and humanity, was received throughout the 
civilized world. In expounding that constitution, a con- 
struction ought not lightly to be admitted which would 
give to a declaration of war an effect in this country, it does 
not possess elsewhere, and which would fetter that exercise 
of entire discretion respecting enemy property, which may 
enable the government to apply to the enemy the rule that 
he applies to us. ■ ' 

If we look to the constitution itself, we find this reason- 
in v; much strengthened by the words of that instrument. 

That the dc^claration of war has only the effect of plac- 
ing the two nations in a state of hostility^ of producing a 
state of war, of giving those rights which war confers; but 
»ot of operating by its own force any of those results 
(such as a transfer of property) which arc usually produced 



MARITIME CAPTURES AND 1?RIZES. 21 

» 

by tdterior measures of governmeiit, is fairly deducible 
from the enumeration of powers which accompanies that 
of declaring wan Congress shall have porver — to declare 
toar^ grant letters of marque and reprisal^ and make rules 
concerning captures on land^ and water* 

it would be restraining this clause within narrower limits 
than the words themselves import, to say that the power to 
make rules concerning captures on land and water, is to be 
confined to captures which are extra-territorial. If it ex- 
tends to rules respecting enemy property found within the 
territory, then we perceive an express grant to Congress of 
the power in question, as an independent, substantive pow- 
er, not included in that ef declaring war, . 

The acts o£ Congress furnish many instances of legisla- 
tive opinion that the declaration of war does not, of itself, 
autliorise proceedings against the persons or property of 
the enemy found, at the time, within the territory. 

War gives an equal fight over persons and property ; 
and if its declaration is not considered as prescribing a law 
respecting the person of an enemy found in our country, 
tieither does it prescribe a law for his property. The act 
concerning alien enemies, which confers on the President 
very great discretionary powers respecting their persons, 
affords a strong implication that he did not possess those 
powers by virtue of the declaration of war. 

The Act for the Safe Keeping and Accommodation of 
Prisoners of War, is of the same character. 

The Act Prohibiting Trade with the Enemy, contains 
the following clause ; That the President be and he bereby 
is authorized to ^ve, at any time within six months after 
the passage of this act, passports for the safe transportation 
t)f any sb'ip or other property belonging to British sub- 
jects, and which is now within the limits of the United 
States. The phraseology of this law shoWs that the prop» 
erty of a British $ubject was not considered by the legisla^ 
ture as being vested itx the United States by the d^claraiioA 

4 
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of war ; and the authority which the act confers on the 
President, b manifestly considered as one which he did not 
previously possess. 

The proposition that a declaration of war does not, ia 
itself, enact a confiscation of the property of the enemy 
within the territory of the belligerent state, is believed to 
be entirely free from doubt. Is there in the act of Con- 
gress of June, 1812, by which War is declared against 
Great Britain, any expression which would indicate such 
an intention ? 

This act, after placing the two nations In a state of war, auf 
thorizes the President to use the whole land and naval force 
of the United States tb carry the war into effect, and to is- 
sue to private armed vessels of the United States commis- 
sions or letters of marque and general reprisal against the 
vessels, goods and effects of the government of the United 
Kingdom of Great Britain and Ireland, and the subjects 
thereof. 

That reprisals may be made •n enemy property found 
within the United States at the declaration of war, if suph 
be the will of the nation, had been admitted ; but it was 
not admitted that, in the declaration of war, the nation had 
expressed its will to that effect. 

It cannot be necessary to employ argument in shewing 
that^when the Attorney for the United States institutes 
proceedings at law for the confiscation of enemy property 
found on land, or floating in a river in the care and custody 
of ^ citizen, he is not acting under authority of letters of 
marque and reprisal, ^still less under the authority of such 
letters issued to a private armed vessel. 
/ The act concerning Letters of Marque Prizes, and Prize 
Goods, certainly contains nothing to authorize this seizure. 

There being no other act of Congress which bears upon 
the subject^ it was considered as proved^ that the legisla- 
ture had not confiscated enemy property which was withia 
the United States 9X the declsffation of war* 
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One view, however, has been taken of this subject which 
Reserves to be further considered* 

It was urged, that, in executing the laws of war, the ex- 
ecutive may seize, and the courts condemn all property, 
which, according to the modem law of nations, is subject 
to confiscation, although it might require an act of the le- 
gislature to justify the condemnation of that property 
which, according to the modem usage, ought not to be con* 
fiscated* 

The argument must assume for its basis the position that 
ftiodern usage constitutes a rule which acts upon the thing 
itself by its own force, and not through the sovereign pow- 
er. This position was not allowed. This usage is a guide 
«trhich the sovereign follows or abandons at his will* The 
rule, like other precepts of morality, of humanity, and even 
4){ wisdom, is addressed to the judgment of the sovereign j; 
and although it cannot be disregarded ^by him without ob« 
loquy,yet it may 'be disregarded. 

' The rule is in its nature flexible. It is subject to infi« 
nite modification. It is not an immutable rule of law, but 
depends on political considerations which may continually 
vary. 

Commercial nations in the situation of the United States 
have always a considerable quantity of property in the po8« 
session of their neighbours* When war breaks out, the 
question, what shall be done with the enemy property in 
our country, is a question rather of policy than of law« 
The rule which we apply to the property of our enemy^ 
will be applied by him to the property of our citizens* 
Like all oiher questions of policy,. it is proper for the con- 
sideration of a department which can modify it at will s 
not for the consideration of a department which can pur- 
sue only the law as it is written. It is proper for. the con- 
sideration of the legislature, not of the executive or judi« 
ciary. It appears to the court that the power of con^sca- 
ting enemy property is in the legislature, and that the 1(^* 
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gislalure had not declared its will to confiscsite property 
which was within our territory at the declaration of war*(^) 
In the above case the inferior court of prize had con- 
demned the property, and two of the judges of the supreme 
court dissented from the above decision, ronarking, that 
. it seemed to have been taken for granted tha^ the opinioB 
of the court below proceeded, in some degree, upon a sup** 
position that a declaration of war oper^tesj per se^un actual 
confiscation of enemy's property found within our territory^ 
On the ooua^ry,'k -was admiucd that a declaration of war 
does not^ of itself, import a.ccmfisc^tion of enemy's proper* 
ty, within or without the eounti:^, on the land or on the 
})igh sea9« The title of the enemy is nc^ by war divested^ 
h^t remains in propria vig^rt^ until a hostile seizure and 
posseftsioD has impaired his title* But a dedaiaition of war 
gives a right to confiscate enemy's propoty, and enables 
ihe power to whom the execution #f d3te laws and the pro^ 
secution of the war are confided, to enforce that ri^U 
If, indeed, there b^ a , limit imposed as to Ae extent to 
which hostilities may be carried by the executive, the exe*" 
eutive cannot lawfully tr^mscend that limit ; bi^ if no sucji 
limit exists, the war may be carried on according to th& 
principles of the modern law of natiotis, andetiforced when^ 
and where^ and on * wh%t property the executive chooses^ 
In no act whatsoever had Congress d.eclared the confisca- 
tion of enemy's propertj'-* They had authorized the Pres- 
ident to grant letters of marque and general reprisal, which 
he might revoke and annul at his pleasure : and even as to 
captures actually made under such commissions, no abso* 
lute title fay confiststtion Vested in the captors, until a aen- 
tence of condemnation. If, therefore, enemy's property 
had eomc into the ports of the United States after the wm*, 
and the President had declined to issue letters of marque 
and reprisal, there was no act of Congress which, in terms^ 

(*) Per Ma»sbail, C. J. Bnym vs. tfte United Suites^ Supreme Court 
of the U.S. February Term, 1814, M. S. 
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declared it confiscated and subjected it to 
If, nevertheless, it was confiscable, the right of confiacatioa 
resulted not from the express provisions of any statute, but 
from the very state of war, which subjects the bpstile pro- 
perty to the disposal of the government. But until the ti- 
tle should have been divested by some overt act of the gov« 
element and some judicial sentence, the property. would 
unquestionably remain in the enemy owner ; and if a peace 
had intervened, it would have been completely beyond the 
reach of subsequent coQdemnatk>B« There was^ then, no 
distinction recognized by any act of Congress, between en« 
emy's property which was within the porta of the United 
States at the commencement. of the war, and enemy's pro* 
perty Ibund elsewhere. Neither were declared ipsafactQ9 
coftfiscated; and both were merely confiscable. 

Theaet of June 18th, 1812, the Prize act of June 26thy 
i8l3, the act of July 6tb, 18 IS, and the act of March 3dt 
1813, were all the acts which conferred powers on the Pres- 
ident, or make provisions touching the management of the 
waF« la no one x>f them was there the slightest limitatioa 
upon the executive powers growing out of a state of war ; 
and they existed, therefore, in their full and perfect vigour. 
By die ccmstitutioB the executive is charged with the faith- 
ful execution of the laws ; and the language of the act of 
June 18th, 1812, declaring war, authorized him to carry it 
into eSect* In what manner, and to what extent should he 
carry it into effecti There was no act of the legislature de-. 
fimng the powers, objects, or mode of wsu-fare : By what 
rules, then, must he liave been governed ? The only ration- 
al answer is, by the law of nations as applied to a state of 
war. Whatever act is approved by that law, in hostilities 
among civilized nations, such act he might in his discre- 
tion,.adopt and exercise ; for with him the sovereignty of 
the nation rests as to the execution of the laws. If ^y of 
such acts are disapproved by the legislature, it is in their 
power to narrow and limit the extent to which the rights 
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power ; and a declaration of war could not, of it* 

orize any seizure whatsoever of hostile property, 

1 power was called into. exerciee. The power to 

- - - -v includes all the powers incident to war, saA 

'-'- *o carry it into eJTect. If the constitution bad 

, .' as to letters of marque and captures, it would 

- * ■ Towed the authority of congress. The author- 

', ^ - letters of marque and reprisal, and to regulate 

-■^ ordinary and necessary incidents to the power 

, '^' war. It would be utterly ineffectual witboot 

^' xpression, therefore, of that which is implied 

^ ''\xxt of the grant, cannot weaken the force of 

"' ^ The words are merely explanatory, and 

" , al>undanti cautela.— The above decisi<m 

- '^ , that the effect of hostilities is to confer all 

, ' ,tf war confers; and it seems taatly to con- 

' , j:- . r'rtue of the declaration of war, the execa- 

^ * -' a right to seize enemy's proper^ which 

_ . - ^ -,- ' ^^omc within the territory during the war. 

*"^ - * , -power wit given directly hyat^stattite: 

-^ , ^ ^t be correct, that the power to make cap- 

^^ _ ^ _ #tter must be" expressly caUed into excr- 

' , ' ^ ^^^^^» brfore the execuUve can, even afto' 

" ^^ x ' ^^ ure and condemnation, it will be rety 

* ^^^V^ 'the concession. Suppose «n enemy's 

^ ^\^^^^ ^\»XA. ship should have come within our 

* Arf-' „i; ^ * statute declaring such ship actually 

^■^ * >* ^>Tas no express author!^ either for 4be 

, ' .^' ^^^- a capture of her : and although the 

_^ ' - J^ ^ri^rlze a private armed vessel so to d»i 

_ * _ ' -v^ _„ri» ''dtogtthor upon the will of the vea- 
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•f irar shall be exercised ; but tiht't subh Gmit is assigned, 
llie eiEecutive must have all the rights of modern warfare 
Yiested ill him, to be exerctseti in bis sound disbrecion, or he 
can have none. Upon what principle can hb have an 2772- 
plicd ainhority to adopt one and not another? The best 
manner of annoying the enemy must, from the nature of 
tilings, vary under different circumstances ; and the exe^ 
culive is responsible to the nation for the faithful discharge 
«f his duty, under all the changes of hostilities. 

But it was said that a declaration of war does not^ oF 
itself, imporb a right to confiscate enemy's property found 
within the country at *the commencement of war. This 
proposition could not be admitted in the extent in which it 
is l£tid down* Nothing is more clear from authority than 
the right to seize hostile property afloat in ports at the 
commencement of w^« It id the settled practice of na- 
tioos^ and- the modem rule of Great Pritain he rself applied 
to American property in the present war; applied, also, to 
property not merely on hoard of ships, but, as it appeared 
by an affidavit in thi& ease, to 'spars floating atongside of 
them* • c It was also said that a declaration of wetr does not 
carry with it the ri^t to cohflscate property fiyundih the 
country at the commencement of war, because the consti* 
tiitioa itself, in giving congress the power, to declare^wat^ 
grant letters of nuiryue and reprisal^ and make rules con^ 
ceming captures by kind and waterj^^^h^s clearly evinced 
^hat the poiirer to declare war did not, ex vi terminorum^ 
include a right to capture property every where, and that 
the poiver to make rules aoncen^ing eaptures on land and ^ 
water^ may well be considered as a substantive power as ta 
captures of property within the territory. But if the 
power to make rules respecting captures, &c. be a substan- 
tive power, it is equally applicable to all captures, wherev- 
er made,, on land or on water. The terms of the grant im- 
port no limitation as to place. Upon the same constructioa 
the power to grant letters of marque imd reprissd i^ a sub- 
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stantive power ; and a declai^tion of war could noty of it* 
self, authori;^e any seizure whatsoever of hostile property^ 
unless this power was called into.oxeFcise. The power to 
declare war includes ail the powers incident to war, and 
necessaiy to carry it into effect* If the constitution had 
been silent as to letters of marque and captures, it would 
not have ^arrowed the authority of congress. The author- 
ity to grant letters of marque and reprisal, and to regulate 
captures are ordinary and necessary incidents to the power 
of declaring war* It. would be utterly ineffectual without 
them* The expression,, therefore, of that which is implied 
in the very nature of the grant, cannot weaken the force of 
the grant itself* The words are merely explanatory, and 
introduced €x abundcinti cautela* — ^The above decisioa 
seems to admit that the effect of hostilities Is to confer att 
the rights which war confers ; and it seems tacitly to con^ 
cede, that, by virtue ei* the declaration of war, the execu* 
tive would have a right to seize enemy's property which 
should actually come within the territory during the war. 
Certainly no such power w4s given directly by ai^ stattUee 
and if the arguoient be correct, th^t the power to.make cap- 
tures on land or water must be expressly caUed into exer« 
cise by the legislatjure^ before the executive eao, even after 
war, enforce a capture and condemnation, it will be very- 
difficult to support the conoession* Suppose an enewy^s 
ship of war or merchant ship should have come wttbin our 
ports, there was no s^itute declaring such ship actuaUy 
confiscated* ^ There was no express authori^ either for the 
tAvy or army to make a capture of her : and although the 
executive might authorize a private armed vessel so to 6f^, 
yet it would depend altogether upon the will of tbe ves- 
sel's owner whether they would so do or not* Can it be 
possible that the executive has not the power to authorize 
auch a seizure i And if he might autborize.a seizure by 
the, army or navy^ why nctf by private individuals, if they 
iriU volfiBteer for the purpose |«»The wx dedasaog war 
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autborized the executive to employ the land and naval 
force of the United States to carry it into effect. When 
and where should he carry it into effect ? Congress had 
not declared that any captures should be made on land ; 
and if this be a substantive power, not included in a decla* 
ration of war, how could the executive make captures on 
the land, when Congress had not expressed their will to 
this effect? The power to employ the army and navy 
mig^t well be exercised in preventing invasion, and the 
common defence, without necessarily including a right to 
capture, if the right of capture be not an incident of 
war : and upon what ground then could the executive plan 
and execute foreign expeditions and foreign captures? 
Neither the power to seize and capture enemy's property 
wluch was without the territorv, at the commencement of 
the war, nor the power to s^ize that which was within the 
territory at the same period, were expressly given or dent- 
ed {except as to private armed vessels) and how could ei- 
ther be assumed except as an incident of war ? The adt 
respeeting alien enemies and pVisOsiers of War may, rn gen- 
eral be deettied 'tnere regulations of war^ limiting and dj- 
irecting the discretion of the executive $ and it cannot be 
doi^ted that Congress had a perfect right to prescribe s^ch 
regiiIadoiis« ' To regubMe the ekeircise Of the rights of wait: 
as to etiemies dojs6 not, however^ iixtply that ^ch rights 
iiave nbt an mdependent existence** Besides, it is deal: 
that the act respectitig alien enemied ap|)lieis otdy to aliens 
resident within the counny, and not to the property oC 
9litik who are sFot so residetitp^-^Whenthe legislative au« 
dioiityy -to wkoaa the right to deelstre Wa^ is confid^d^ de^ 
ciares ?wair i^ i«5 most unlimited masaner^ the executive aci- 
^lorlty, ^o iirhom the eseec^ioft of &e witr h confided^ t^ 
bouffiuiiDO^atxy it into effe^. He ba^acKsGr^ttolyvestedia 
him^ ail CO the.iiiantier apad ext^t ; ^but he caltn^ lawfuUjr 
ta^ahBtendi the rules of warf^U'e established among eivili^fl 
aai&ona* H^ ciafitnot kwliilly eauri-ciscf po#efis m 
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proceedings which the civilized world repudiate and dis* 
claim* The sovereignty, as to declaring war and directing 
its effects^ rests with the legislature. The sovereignty, at 
to its execution, rests with the President. If the legisla- 
ture do not limit the nature of the war, all the reguktiona 
and rights of general war attach upon it. It was not there- 
fore contended that the modem usage of nations constitutes 
a rule, acting on enemy's property so as to produce confis- 
cation of itself, and not through the sovereign power* Oa 
the contrary, it is considered, that enemy's property is in 
iM> case confiscated by the mere declaration of war ; it i$ 
only liable to be confiscated^ at the discretion of the sove- 
reign power, having the conduct and eacecutioa of the war* 
The modem usage of nations was resorted to merely as • 
limitation of this discretion, not as conferring the authori^ 
to exercise it. The sovereignty to execute it is supposed 
already to exist in the President by the very terms of the 
constitution : and it is again asked, if this general power 
to confiscate enemy's property does not exist in the exe- 
cutive, to be exercised in his discretion, how could he have 
auth(H*ity to seize and confiscate any enemy's property, 
coming into the country after the war^ or found in the ene- 
my's territory ?(•) 

Thus also where salvage had been decreed upon pruper- 
ty which was the property of a friend at the time of ita be- 
ing rescued, but war being subsequently declared, and ex- 
isting at the time of adjudication, prevented the owner, who 
was entitled to the residue after paying the amount of sal- 
vage, from interposing a claim in the courts of the belligerent 
state. But as this property was found within the territory 
of that state at the declaration of war, it was decided that it 
must stand on the same footing with other eneiny's property 
similarly situated. Although property of that description 
is liable to be disposed of by the legislative power of the 

> 

(«) Per 8to«t, J, 
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Country, y6t« until some act is passed on the subject, it is 
fltill under the protection of the law, and may be claimed 
upon the termination of war^ if not previously confis-. 
cated* The court would therefore make such order re- 
specting it, as would preserve it, subject to the will of the 
court, to be disposed of as future circumstances should ren« 
der proper. O 

As to the first of the above cases it should be observed 
that there was no affidavit in the court below shewing the 
timber to be partly resting on land, but that it appeared to 
be water borne. The decisions in both may well consist 
and stand with the principles hereinafter laid down as to 
fieizures in port by non-comimssioned captors ; for the 
only real question of doubt or difficulty in thcL cases above 
referred to was one of municipal law,-^Whether the state 
^ad declared its will to confiscate I Had the court deemed 

* 

it within the authority of the judicial power under our 
municipal constitution, it might have applied the law of 
vindictive retaliation to these cases, it having been proved 
in the first, that American vessels and spars floating along 
aide of them had been condemned in Great Britain during 
the then present war under like circumstances. Vide injra^ 
$13. 

4. So'also nations have been induced for their nmtual 
benefit, and influenced by the increasing civilization and 
refinement of the age, to temper the extreme rigor of this 
Tight of seizing and confiscating enemy's property found 
within the territory by conventional agreements. 

Thus by the treaties between the United States and 
France, Sweden, and Morocco, from six to nine months are 
allowed the merchants of those nations respectively » to 
withdraw themselves and their efibcts, in case of war* 
And it is stipulated in the treaty of 1794 between the Unit- 
ed States and Great Britain^ That in case of a rupture be- 

(0 Per JoaKsoiTy J. Thit Advenhtre^ Supreme. Court of the Umted 
SUtes, rebruary Tertn, 18X4» M. S. Vide infra, Chapter X. § 6, 
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tween them, the merchants and others of each of the two 
nations residing in the dominions of the other, shall have 
the privilege of remaining and continuing their trade, so 
long as they behave peaceably, and commit no offence a- 
gainst the laws ; and in case their conduct should render 
them suspected, and the respective government should 
think proper to order them to remoYe,^ the period of twelve 
months from the publication of the order, shall be allowed 
them for that purpose, to remove all their families, eifects^ 
and property ; but this favour shall not extend to thosj^ 
who act j^ontrary to the established laws. Art. 26. The 
act of 5 Cong. c. 83, declares. That aliens, with whos^ 
n^ion? we have any treaty, shall in case of war, be 
permitted to remain in the United States the full time 
Stipulated by treaty ; and where there is no such treaty, 
the President may ascertain and declare such reasonable 
time for their departure, as may be consistent with thp 
public sa^fety^ and a9C9rdin^ to the dictates of humanity an^ 
national ho^pUalitiy^ 

5. The war of 1756 having been commenced by Gres^t 
Sritain against France without a declaration or the issuing 
of general letters of marque and reprisal, the question was 
agitated in the latter country between the insured who had 
stipulated to pay an increase of premium in case of war 
and the insurers who were to receive it, whether hostilities 
of this nature were to be considered as within the words of 
the policy. For the insured it was contended that such 
hostilities could not constitute a war^ because bv the law 
of nations no pther war is known but that which is declared 
in a public and solemn manner by one state against ahoth- 
ei; : Hostes sunt quibus bellum publice populus Romanus 
decrevity vel ipsi populi Romano^ L. 24. Ff de Capt» et 
Post. On the other hand it was argued, that being author- 
ized by the British government, they were to be consid- 
#re{l as true acts^ of hostility between nation and nation, 
^d to be assimilated to a< war. In fact by th? meiAPr^ 
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sent to the cdurt of London on the 21st December, 1755» 
the French kiag demanded the pronapt and complete resti- 
tution of the vessels and effeas of his subjects which had 
been taken, at the same time announcing that in case of re- 
fusal he should consider such denial of justice as an actual 
declaration of war on the part of the court of London. 
The question was finally decided against the insured, and 
it was determined that the premium khould be increased in 
the same manner as if the words hostUitus and reprtsalhaA 
been used in the policy.(') 

6. As it tjiay happen that seizures of the vessels and ef- 
feas of the enemV mav be made before the commencement 
of hostilities, and by way of reprisals ; and as such seiz- 
ures may be made either before or subsequent to the com* 
ihencement of hostilities, by non commissioned captors it 
becomes an important question to determine in whoifa vests 
the proceeds of such seizures, should the injustice of the 
adverse power ultimately induce their confiscation. By 
the universal law and usage of nations the right to all cap« 
tures and seizures made from an enemy vests m the sover* 
eign or state. The municipal law of every particular na* 
tion regulates the distribution of the proceeds thereof. As 
to captures made after the commencement of hostilities, 
and in virtue of instructions given to the public armed ves« 
ads of the state, and of letters of marque issued to private 
armed vessels, their pro^ceeds are distributed with certain 
feservations, to the individual captors. In respect to seiz- 
tires made before the commencement of hostilities^ and 
thosp made by non commissioned captors, they vest in the 
eovereign or state, except such portions of them as may 
have been granted to others. And by the law of most of 
the maritime nations of Europe, certain of those portioAS 
have been granted to, and consequently vest in, the person 



(s) PvtUer, tTAuuranee, Mo. M^ fo^n^ inr ^Of ifmoatKr, U X tit & 
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sustaining the office of Admiral. Hence, in England these 
portions are termed Droits of Admiralty. But in cases of 
seizures by non-commissioned captors, it is usual to re- , 
^^^.^vard the takers with a liberal share of the property, which 
is determined by the proper court upon reference to it.C') 

7* And by the antient law of France, those only who had 
commissions from the Admiral could lawfully capture for 
their own use ; so that if the master of a merchant vessel, 
^ho had no commission or letter of marque, was attacked 
at sea by an enemy's ship^ and in defending himself, cap- 
, tared the ship of the enemy, tb^ prize did not vest in the 
captor, but belonged to the Admiral* to whom the rights of 
the sovereign had been granted : but it was customary for 
the Admiral to allow the captor a liberal portion of the 
prize as a reward for his exertions ; with a reservation, 
however, thi^ this act of bounty should not be construed 
into a right*(^) 

So also^ in England^ when enemy's vessels come into 
port from distress of Weather, or want of provisions, or 
from ignorance of war existing, and are seized in port^ they 
belong to the lord high admiral ; or as that office is now 
practically constituted, to the king in his office of admiral- 
ty* This is likewise the case with enemy's ships and 
goods met at sea, and seized by any vessel not commis- 
sioned. All rights of prize belong originally to the crown, 
and the beneficial interest derived to others can proceed on- 
ly from the grant of the crown, k was thought expedient 
to assign a certain portion of tibose rights, to m^ntun the 
dignity of the lord high admiral, who now exists only in 
contemplation of law. iTiis grants whatever it conveys, 
carries with it a total and perpetual alienation of the rights 
t>f the crown. Captors can therefore have no interest in 
prices taken under such circumstances } a perpetual aliena- 

V") 1 MMunn^ 386. TheHsase. R. 303. The Amor Psrentmn. 
V) P^thier^ ih Propria^, Nt. 93. Valin, Sur POrdnmance, U » tilj 
9. dc9 JMh^ An. 1. 
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tion of the eipwn's original right to them having been 
made to the lord high adcniral.(^) 

8. And by the law of France, enemy's vessels driveii on 
shore from distress of weather, or other causes, are con- 
demned to the crown. Such are the provisions of the or- 
dinance of the 12th of May, 1606, eoncerntng the adjudi- 
cation of vessels driven on shore by distress ofweather^ or 
otherwise* His majesty being informed that certain dis- 
putes have arisen concerning the adjudication of stranded 
vessels, either in respect to those which being of foreign 
built are unprovided with a bill of sale, or in respect to 
goods unaccompanied by a bill of lading, under the pretext 
that the regulation of the IS^th February, 1694, appears to 
be confined to captured vesseh, and that the article of the 
ordinance of August, 1681, which confiscates goods unac- 
companied by bills of lading is^invested under the title 
o{ prizes ; his majesty being desirous to provide a remedy 
hex^in, in order that the said goods and vessels, which are 
really enemy's property, but often ^aimed by the subjects 
of neutral princes, may not in any case be withdrawn from 
the confiscation to which they are justly liable by the laws 
of war, and by the antient and modem ordinances ; his 
majesty hath ordained and doth hereby ordain that the ves- 
sels which are stranded upon the coasts^ or driven thither 
by distress of weather, or otherwise, shall be judged ac- 
cording to the ordinance of August, 1681, under the title 
of prizes, and according to the regulation of the 17th Feb- 
ruary, 1694 J so that every vessel stranded, which is of en- 
emy built, or originally belonging to an enemy proprietor, 
shall, not be considered as neutral, but shall be wholly con- 
fiscated to his majesty*s use, unless the. sale was made in 
the presence of some public magistrate before whom such 
transfers are usually made, and unless the bill of sale be 
found on board accompanied by a legal power given by the 

(ic) 6 SoKnson, 382^ The Haria FrancaiM^ 
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former owner in case the sale is made by his agent* His 
majesty likt.vise ordains that the goods of the cargo of 
such stranded vessels, unaccompanied by bills of lading, 
shall be and remain eiitirely confiscated to his use ; it not 
beings however, his majesty's Intention to include in the 
pfissent ordinance stranded vessels, whose papers may 
have beqn lost by distress of weather and the calamity of 
shipwreck^ in case the master or commander makes a de- 
claration thereof forthwith^ and the facts justify the pre- 
sumption of its truth ; in which case his majesty ordains 
that the claimants shall haye liberty to produce a certified 
copy of the bill of sale> and duplicates of the bills of la- 
ding. 

9* And where Dutch property was seized in England be- 
fore a declaration of war against Holland^ it was condemn- 
ed to the crown, upon the ground that the declaration had 
a retroactive effect, applying to all property previously de- 
tained, and rendering it liable to be considered as the prop- 
erty of enemies taken in time of war* The seizure was de- 
termined to be provisional and equivocal as to the effect, 
and liable to be varied by subsequent events. If the rela- 
tions of peace had been ultimately re-established, then the 
seizure, though made with the character of a hostile seiz- 
ure, would have proved, in the event a mere embargo, or 
temporary sequestration. The property would have been 
restored, as is usual at the conclusion of embargoes; a 
process often resorted to in the practice of nations, for va- 
rious causes not immediately connected with any expecta- 
tion of hostility. Such would have been the retroactive 
effect of that course of circumstances. On the contrary if 
the transactions end in hostility, the retroactive effect is 
directly the other way. It impresses the direct hostile 
character upop the original seizure. It is declared to be 
no embargo ; it is no longer an equivocal act subject to two 
interpretations; there is a declaration of die animus by 
which it was done, that it was done hostile animoj and is 
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to be considered as a hostile measure ab initio* The prop- 
erty taken is liable to be treated as the property of persons 
trespassers ab initio^ and guilty of injuries which they hnve 
ref.ised to redeem by any amicable alteration of their 
measures. This is the necessary course, if no particular 
compact intervenes for the restitution of such property be- 
fore a formal declaration of hostiUtic8.(^) 

10. Where the capture was made by a vessel sent out by 
the captain of a man of war, but not attached as a tender to 
the ship of war, it was condemned as a droit of admitahy^ 
. upon the ground of its being tgken by a non-com mi^sicmed 
vessel. The only parties that can maintain an interest 
in prize are public ships of war and private armed ves* 
sels commissioned as lettprs of marque. Commanding 
officers of those ships niiay have a right to put their men, 
arms, and stores on board another vessel i but by so doings 
an officer cannot be said to put that other vessel into coin- 
mission, and entitle it to the privilege of being reckoned 
amongst the description of vessels, to which the interest in 
prize is given by law. If a capture is made by a tender at:- 
tached by the interposition of public authority ; on evevy 
principle which a capture by a boat would entitle its ship, 
a capture made by a tender, specially employed in that cap** 
ture by the ship of war to which she belonged, might, per- 
haps, entitle that ship. But not so with a tender attached 
by the private act of the officer hiring and manning her 
himself. The character of a part of the navy is not to b^ 
impressed without the inter\'ention of some public authori- 

The same doctrine was held by the Lords Commis- 
sioners of Appeal? in Prize Causes in England, on the 
claim of the Abergavenny ship of war to share in the 
c^ipture of Curacoa, in virtue of the presence and co-opera- 

(I) 5 Robinson, 'IZ^, The Boedes Lust 

0") 5 BubinsoTif 41, Tiie Melomasne.— /£>. 280. The Charlotte. 
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tion of a tender 90 eomtUuteJ, and sfsat out to cruize by thf 
captain of the ship Mrithout the ii^rveation of viy puWf 
authority ; when Uie coiu?t 4ecided against the ^laUn^ 
M^y 4th, 180i5f*(») 

U. And where private Armed vea^eb having letters of 
marque agaiasc on^ enemy ponrer, and a war broke out with 
another ; the captures made from that other were coademop 
^d BcH to the captors, but as droits of admiralty •(^) 

i3. Notwith$ta&diBg the above principles relative to 
prizes made by non-commisvictned captoj!^ ap|>ear to be weHl 
settled as a part of the law and pmctict of nations, yet they 
are appiurently eontroverled by the learned Bynkershoelc 
in the single ease of a capture itiade by a merdhant vessel^ 
attacked at sea by an enemy^s ship^ and who in defendiog 
herself capture^ the ship of the enemy. In this case, h0 
labours to ^hew that the master and crew of the aaerchanC 
vessel are alone entitled to the prize to Ae exduaioB of the 
owners ^d freighters.(v) But it is evident that this must 
depend upon the municipal regulations of the belligerexHi 
aatiom For the right to prise k origi^s^ly inherent in the 
sovereign or state. No person can have any interest in k 
but what he takes as the gift or grant of the aovereigii or 
state* The rig^t of making war and peace is exclusively in 
them : the acquisitions of war belong to them : and the dis*^ 
posal of these acquisitions may be of the utmost importanoe 
for the purposes both of war and peace. This i$ generally 
received as a necessary principle of public jurisprudence 
by all writers on the subject, B^Ho parta cedunt Retpublicau 
It is not to be supposed that this wise attribute of sove^^ 
reignty is conferred without reason ; it is given for th^ 
purpose assigned, Aat the power to whom it belongs to do^ 

(°) $ Bobirum, lb. In Mti^. 

(«} a SrownU c Iv. & ^Sdm* Lav^ SS6. Appendix* 4 MMUmn, fSi 
The Abigail. 

(p) Q./.P.L,l.c.20l 
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cide on peace or war, may use it in die tnost beneficial 
manner for the purposes of both. A general presumption 
arising from these considerations is, that government does 
not mean to divest itself of this universsd attribute of sove- 
reignty, conferred for such purposes, unless it is so clearly 
and unequivocally e^pressed«(9) Vain is it to allege that 
the captors, in the case stated above, act under the natural 
law of self defence^ paramount to all civil laws whatsoever* 
For this right conferred by the law of nature is merged in 
the social compact, or at least must be exercised in subor* 
dination to the regulations of civil society. Unless there* 
fore the municipal law of the belligerent state has otherwise 
ordained it, the right to prizes captured under these cir* 
cumstances must vest in the sovereign or state. In Great 
Britain^ a statute provision divides the proceeds of the 
prize thus captured between the master and crew, and the 
owners of the merchant vessel, in the same manner as is 
practised in the case of private armed vessels, Stat. 122 & 23 
Charles II. c. 2. And in case of recaptures by non-com- 
missioned vessels, the property retaken becomes a droit of 
admiralty j but it is always referred to the court of admi- 
raltv to fix the proportion of reward due to the sialvord.( <f) 

13. As the United States have not alienated their origi- 
nal right to prizes, except as to those made by public and 
private armed and commissioned vessels, it follows, that, 
in this country, the right to priaes made before a declara- 
tion of war, or by non-commissioned captors, vests in the 
United States. If, therefore, property which has been sut>« 
jected to an embargo or temporary sequestration, or which 
has been seized by non-commissioned captors, is finally 
t:ondemned as enemy's property, it must be condemned to 
the United States, the captors having no legal interest in 
prizes made under such circumstances. And non-commis;- 

(q) 5 Rohinaon, 173, The Elsebe. 

(0 1 Bobinten, 178, The San Beraado. lb. 266, The Ka^sc. 
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sioned captors are rewarded in this country not by the ex* 
ecutive authority^ but by the legislature. Fide the seve** 
rah acts 4>f Congress passed during the late war granting to 
individuals vessels, and other property captured by them 
without a letter of marque. 

It is evident that none of the preceding principles can be 
applicable to vessels and goods wrongfully taken and de* 
tained before a declaration of war. Such property cannot 
be confiscated after the declaration, but ought to be restore 
ed to the enemy owners ; because had it not been for the 
wrong first done it woidd not have been in the possession 
of the belligerent state. Vide the famous Report of Sir 
George Lee, &c. on the Memorial of the Prussian Minister 
to Great Britain, of the 18th of January, 1753, by which 
it appears that French ships and effects, wrongfully taken 
before Frapce became a party to the war which was ter- 
minated by the treaty of Aix La Chapelle^ were restored to 
the French owners by decree of the English courts of prize, 
fiagrante bello* Nothing can justify a departure from this 
course^ unless indeed it be the conduct of the enemy ; for 
we are told by authority equally high with that of the au- 
thors of this Report, that it is the constant practice of Great 
Britain to condemn property seized before the war, if the 
enemy condemns, and to restore If the enemy restores*!^') 

(•) Per Sir W. Scon^ in tiie Stnts OmSi 1 Rob. M 
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This amount is reduced to one half, if the vessel k manned 
hy less than one hundred and fifty mem The owners^ the 
commander, and twa sureties are required to join in the 
stipulation for this purpose* 

. In Great Britain letters of marque cannot issue to any 
private armed vessel until a stipulation in the mature of bail 
is given before the judge of the high court of admiralty or 
his surrogate, in the sum of three thousand pounds, ster- 
ling, if the ship carries above one hundred and fifty men ; 
and if a less number, ki the sum of fifteen hundred pounds 
sterlings with condition to render full satisfaction for any 
damage or injury done to British subjects or the subjects 
of foreign states^ in amity with Great Britain^(^) 

By the act of congress of 1812, concerning letters of 
marque, prizes, and prise goodSf it is provided that before 
any conimission of letters of marque and reprisal shall be 
issued) the owner or owners pf the ship or vessel for which 
the same shall be requested* and the cpmmaiider thereof 
for the time being, shall give bond to the United States, 
with at least two responsible sureties^ not interested in such 
vessel, in the penal sum of five thousand dollars : or if 
such vessel be provided with more than one hundred and 
fifty men,, then in the penal sum of ten thousand dollars ; 
with condition that the qwners, officers, and crew, who 
shall be employed on board such commissioned vessels^ 
shall and will observe the treaties and laws of the United 
States^ and the instructions which shall be given them ac- 
cording to law for the regulation of their conduct; and 
will satisfy all damages and injuries which shall be done or 
committed contrary to the tenor thereof by such vessel| 
and to deliver up the same when revoked by the President 
oi the United States* 

So also by the. act of congress of 1&15, for the protection 

of the commerce of the United States^ against the Alge- 

t . - ■ 

iff) 2 Ji9bitmn, AppencU2> Xo. 8. P. 13> 
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mecrtiizers, Sec. 3« it is provided. That on the application 
of the owners of private armed vessels of the Uotted 
States^ the President of the United States may grant them 
special commissions in the form which he shall direct, un- 
der the seal of the United States ; and such private armed 
vessels, when so oommissfoned, shall have the like author- 
ity for subduing, seizing, taking and bringing into port any 
Algerine vessel, goinis or eflbcts, as Uie beforementioBed 
public armed vessels may by law have ; and shall theima 
be subjeet to the instructions which may be g^ven by the 
PresideiU of the United States for the regulation of dieir 
cond^Kt ; and theit commissions shall be revocable at his 
pleasure. Pr^poided^ That before any commission shall be 
granted as aforesaid^ the owner or owners of the vessel for 
which die ^me may be rei({uested, and the commander 
thereof for the time being shaH give bond lo ^ Uoked 
States, with at least two responsible sureties, not interested 
in such vessels, in the penal sum of seven thousand dollarSf 
or if such vessel be provided with more than one hundred 
and fifty men, in the penal sum of fourteen thousand dol- 
lars, witli condition for observing the treaties and laws of 
the United States, and the instructions which may be gjvea 
as aforesaid, and also for satisfying all damages and inju- 
ries which shall be done contrary to the tenor thereof, by 
«tich commissioned vessel, and for delivering up the com- 
tnission when revoked by the President of the United 
States'. 

6. A question bere arises whether the owners and offi- 
cers of a private armed vessel are liable lor illegal acts 
committed during the cruize beyond the amount of the se* 
euriey thus gtven,* and if so, whether they are thus liable 
40 a greater extent than the value of the vessel, her tackle, 
apparel and arxns. No doubt can be entertained as to the 
commander that he ought to be held liable for the immt;- 
diate consequences of his own acts. And as to the own- 
esrs, it seems eq«;Uly clear that their liability is not linnt«td 
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This amount is reduced to one half, if the vessel k atanntd 
hy less than one hundred and fifty mem The owners^ the 
commander, and twa sureties arc required to join in the 
stipulation for this purpose* 

, In Great Briuin lexers of marque cannot issue to any 
private armed vessel until a stipulation in the nature of bail 
is given before the judge of the high court of admiralty or 
his surrogate, in the sum of three thousand pounds, ster- 
ling, if the ship carries above one hundred and fifty noen ; 
and if a less number, ki the sum of fifteen hundred pounds 
sterlings with condition to render full satisfaction for any 
damage or injury done to British subjects or the subjects 
of foreign states, in amity with Great Britain»(^) 

By the act of congress of 1812, concerning letters of 
marque, prizes, and priee goods, it is provided that before 
any commission of letters of marque and reprisal shall be 
issued, the owner or owners of the ship or vessel for which 
the same shall be requested* and the commaiider thereof 
for the time being, shall give bond to the United States,, 
with at least two responsible sureties, not interested in such 
vessel, in the penal sum of five thousand dollars : or if 
such vessel be provided with more than one hundred and 
fifty men> then in the penal sum of ten thousand dollars ; 
with condition that the pwners, officers, and crew, who 
shall be employed on board such commissioned vessels^ 
shall and will observe the treaties and laws of the United 
States^ and the instructions which shall be given them ac- 
cording to law for the regulation of their conduct; and 
will satisfy all damages and injuries which shall be done or 
committed contrary to the tenor thereof by such vessel, 
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oi the United States. 

So also by the act of congress of lgl5, for the protection 
of the commerce of the United States^ against the Alge- 
ty} 3 Xifbinton, AppencU2> No. 8. P. 13> 
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rtiiecruizers, Sec. 3« it is provided. That ontfaeapplicatieii 
of the owners of private armed vessels of the United 
States^ the President of the United States may grant them 
special commissions in the form which he shall direct, un* 
der the seal of die United States ; and such private armed 
vessels, when so commissioned, shall have the like author- 
ity for subduing, seizing, taking and bringing into port any 
Algerine vessel, goinis or eflbcts, as the beforementioBed 
public armed vessels may by law have ; and shall themn 
be subject to the instructions which may be given by the 
President of the United States for the regulation of dieir 
conduct ; and theit commissions shall be revocable at his 
pleasure. Fr^vided^ That before any commission shall be 
granted as aforesaid, the owner or owners of the vessel for 
which the same may be reiituested, and the commander 
thereof for the time being shall give bond lo die United 
States, with at least two responsible sureties, not interested 
in such vessels, in the penal sum of seven thousand dollars, 
or if such vessel be provided with more than one hundred 
and fifty men, in the penal sum of fourteen thousand dol- 
lars, wiUi condition for observing the treaties and laws of 
die United States, and the instructions which may be gjvea 
as aforesaid, and also for satisfying all damages and inju- 
ries which shaH be done contrary to the tenor thereof, by 
such commissioned vessel, and for delivering up the com- 
mission when revoked by the President of the United 
States'. 

6* A question liere arises whether the owners and offi* 
eers of a private armed vessel are liable lor illegal acts 
committed during the cruize beyond the amount of the se* 
Ctirily thus given,* and if so, whether they are thus liable 
to a greater extent than the value of the vessel, her tackle, 
apparel and arms* No doubt can be entertained as to the 
commander that he ought to be held liable for the imme- 
diate consequences of his own acts. And as to the own- 
ets, it seems cquullv clear that their liabilitv is not linnutd 
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lated by instructions from the sovereign^ or supreme exe* 
cutive power of the state. 

Thus by the prize act of 1812, the Presideut of the Uni« 
tcid States is authorized to establish and order suitaUe in« 
Btructioils for the better governing and directing the con- 
duct of vessels commissioned according to the act^ their 
officers dnd crews^ copies of which shall be delivered, by 
ihe collector of the customs, to the commviders of the 
ftame when they shall give bond as required by the act. 

Under this authority the President issued on the 28th 
August, 1812; an instruction, commanding private armed 
vessels not to interrupt any vessels belonging to citizens of 
the United States, coming from British ports to the United 
States, laden with British merchandize, in consequence of 
the alleged repeal of the British orders in council* It was 
adjudged to be necessary that the instruction should either 
have been actually delivered to«lhe privateer, or that she 
should have been in port after it was issued, in orddr to 
invalidate a capture made contrary to its letter and spi- 
rit.(0 

So also where a capture was made by a private armed 
vessel having the instruction on board, a question was 
made whether the capture was lawful, and that depended 
upon the authmity of the President to issue this instruc- 
tion, and upon its true import, if rightly issued. The lan- 
guage of the provision in the prize act is very general, and 
it is entitled to a liberal construction both upon the mani- 
fest intent of the legislature, and the ground of public po- 
licy. 

It had been argued, that privateers acquire, by their com- 
missions, a general right of capture imder the prize act, 
which it is not in the President's power to narrow or re- 
strain, while the commission is in force ; that therefoi^e his 

(0 The Frances and the Mary, Supreme Court of the U. S. Febnu|ry 
Term, 1814. M. S. 
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to a further extent than the valiie ll^the vessel and her ap^ 
purt^naoces, why is a specific sum required which may, in 
mmy instances, greatly exceed that value i If the law co»» 
templated that this value should £x the extent of their lia«r 
hility^ it would direct the ship to bo valued, and order secu^ 
ritv to be taken in the pcecise amount of the valuation. The 
eommander wbg captures> in consequence of an auth^riqr 
which he has received, is appointed for that special pur^ 
pose, and those who appoint him are responsible for the 
execution of the trust. Thus the civil law gives the actiM 
exercitorial Dig. L. 14. tit. J, against fhe ownerof a ves- 
sel for the act of the master, when the latter is acting in the 
course pf his employment as such. If the owner be thut 
liable, it clearly follows^ that he is so to the amount of bin 
wh^e property, and that he is not dtsdunrged by deliver 
ing up the vessel. Therein our own municipal law agrees 
with the civil. 

The prize acts of 1812, provides, Sec 6. That if the cap^ 
tore be made without prob^le cause, or otherwise unre^ 
sonably, the courts may order and decree damages aiidl 
costs to the party, injured, and fi>r which the efumeti oHft 
commanders of fhe vesseh making such atptures^ and ak0 
the vessels^ shall be liable ; and our own courts of prize 
have adjudged that the owners of a privateer are responsi- 
ble. for the conduct of tteir agents, the officers snd crew, 
to all the world ; and that the measure of such responsi- 
bility is the full value of the property injured or destroy- 
ed.(^) And all the owners are responsible insoHdum; nor 
can a part owner exempt himself from his general respoiy- 
sibility by compensation pro tanto, and a release from the 
claimant as to him.(^) 

7. By the laws of the United States It is enacted that. 
If any citi2en shall, within the territory or jurisdiction o£ 

Q) 3 Dallat, 333. Del Col. vs. Arnold. 
(™) 5 Bobintm, The Karasan. 
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lated by instructions from the sovereign, or supreme exe- 
cutive power of the state* 

Thus by the prize act of 1812, the President of the Uni- 
tdd States is authorized to establish and order suitable in«- 
Btructioiis for the better governing and directing the con- 
duct of vessels comnAissioned according to the act^ their 
officers and crews, copies of which shall be delivered, by 
ihe collector of the customs, to die commanders of the 
ftame when they shall give bond as required by the act. 

Under this authority the President issued on the 28th 
August, 1812; an instruction, commanding private armed 
vessels not to interrupt any vessels belonging to citizens of 
the United States, coming from British ports to the United 
States, laden with British merchandize, in consequence of 
the alleged repeal of the British orders ifi council* It was 
adjudged to be necessary that the instruction should either 
have been actually delivered to«lhe privateer, or that she 
should have been in port after it was issued, in orddr to 
invalidate a capture made contrary to its letter and spi- 
rit.(0 

So also where a capture was made by a private armed 
vessel having the instruction on board, a question was 
made whether the capture was lawful, and that depended 
upon the authority of the President to issue this instruc- 
tion, and upon its true import, if rightly issued. The lan- 
guage of the provision in the prize act is Very general, and 
it is entitled to a liberal construction both upon the mani- 
fest intent of the legislature, and the ground of public po- 
licy. 

It had been argued, that privateers acquire, by thieir com- 
missions, a general right of capture under the prize act, 
which it is not in the President's power to narrow or re- 
strain, while the commission is in force ; that therefoi^e his 

(0 The Frances and the Mary, Supreme Court of the U. S. Febnwjry 
Ten&« 1814. M. S. 
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against the subjects of a nation in amity with the United 
States, or shall take the command^ or serve on board of 
mich privateer, or purchase any interest in the same, he 
shall be adjudged guilty of a high misdemeanor, and be 
punished by a fine not exceeding ten thousand dollars^ and 
imprisonment not exceeding ten years*(^) 

And by the law of Franae, its subjects were forbidden 
to take commissions from any foreign kings, princes* or 
states, for the purpose of arming ships of war, and cruising 
therewith on the high seas under the foreign flag, unless 
by permission of the government, under the penalty of being 
considered as pirates.(P) 

Similar prohibitions are contained in die municipal laws 
of most countries f and it may be doubted whether cruising 
under commissions fVom two or more different powers be 
permitted by the law of nations. An opinion is expressed 
by D'Habreu, Tratado ^las Presas, Part 2. c. t. $ 7. that ^fr^yg -V 
tK taking commisdons from two or more different princes / 

' allied in the- same war may be justifiable. But this dis- 
tinction is rejected by yalin,who urges against it the con* 
elusive objection that though the two princcis or states may 
be allies, one or the other of them may be in amity with a 
power with whom die other is at war } and that consequent- 
ly to indulge sudi a deviation from the general rule might 
' ^ompromit the rights of the sovereign and the peace of the 
country. And Sir Leoline Jenkins considers those who 
commit depredations under commissions from two or more 
sovereigns or states, as pirates in the same degree with 
those who cruize without any commission.(^) 

8. The conduct of public vessels of war, or of private 
armed vessels commissioned as letters of marque, is regu- 

(») 4 Laws U; S. ^-^Vide 3 DaJUtt^ 183. Talbot v«. JansoiL 2 DaUMSi 
331, The United States TS. Guinet. 

(P) Ordonnanee de la Marine'^ {j. 3* tit. 9. de9 Priee8, art. 3. 
Ci) Sir £,, JenkinU fforks, 7Ui, 
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Its force by a construction not presented by the letter, or 
spirit, or policy of the clause ; and were therefore of the 
opinion that the instruction in question was within the au- 
thority delegated to the President by the prize act.(*) 

9- And though such instructions may bind the judges of 
the prize courts of the nation under whose authority they 
are issued, where those instructions relax the law of nations 
in favour of neutrals, yet if they attempt to extend that 
•■^^law to the prejudice of neutrals, they are not conclusive 
upon the judges, whose decisions must in that case be re^ 
gulated by the paramount authority of the law of nations. 

It was upon these principles that Sir James Mackintosh 
determined in the case of the American ship Minerva in 
the Prize Court at Bombay, which ship had been captured 
on a voyage supposed to be interdicted under the British 
doctrine which subjects to capture a neutral' trade not open 
in time of peace* The ship left Providence, Rhode Island, 
in August, 1805; had touched at the Isle of France, froai 
which place she sailed to Batavia, thence she went to 
Tegall and Manilla, and on her voyage from this last place 
back again to Batavia she was detained. Her cargo con- 
sisted chiefly of indigo and dollars. It appeared that she 
was under the direction of a supercargo on board, as to her 
employment in trade, both in respect of the cargoes and the 
intermediate ports to w^hich she was to trade, previously to 
her return to Providence, or sotne other port in America, 
•where her voyage was to end. Per the captors, it was con- 
tended that she was trading between enemies colonies; and 
therefore acting in direct violation of the letter and spirit 
of his majesty^s instructicms of June, 1 80S, which com- 
mand the*commandersof ships of war and privateers not 
to seize any neutral vessel which should be carrying on 
trade directly between the colonies of the enemy and the, 

<") Per Stobt, J. The Thomas Gibbons, Supreme Court of W^ Ut.S. 
ypbruary Term, 1814. M. fi[* 
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detitral coun^ to whkh the vessel belonged. For the 
claimants it was insisted, that neither Manilla, nor Bata- 
via, nor the Isle of France were enemies colonies of snch 
a nature,, as to render the trading thereto by a neutral iit 
time of war illegal ; inasmuch as the trade to those places 
was open in time of peaces The court had directed com- 
missions to be sent to Bengal. and Madras^ to ascertain 
whether the ports of Batavia and Manilla were, during the 
last peace, open to any foreigners from the ports of India^ 
Europe^ or America ; and if open, whether under any and 
what restrictions; and also to enquire into the state of 
those ports in these respects before the war which broke 
out between Great Britain and Spain in 1796. These com- 
missions being in part returned, and it appearing that these 
ports were open to aH foreigners during the last peace^ 
without any restrictions except as to opium, and specie at 
iht port of Batavia^ Sir James Mackintosh pronounced 
judgment of restitution. The captors, he said, were fully 
justified in detaining this vessel, because in so doing they 
were acting in obedience to the letter of the instrucUons of 
June, 1803.' Batavia and Manilla were certainly colonies 
of the enemy, and this vessel was certainly not trading di* 
rectly between America and such colonies. But though 
the officers in hi^ iaaajefsty's service were bovmd to obey 
these instructions, he did not conceive himself, sitting as a 
judge of prize, in a court whose decisions were to be regu- 
lated by the law of nations^ as bound and concluded by 
them. He believed indeed that he was the first and onU' 
judge who had ventured to pronounce such a doctrine. In 
every court, in every country, by all writers on the sub- 
ject, and all administrations of the law, the instructions of 
Ae sovereign were regarded at a law to the judge. But 
he cpi^idered the law of nations as paramount to such in- 
structions ; and the king as having indeed a right to dis- 
pense with such law, but not a right to extend it. As far 
therefore as any of his majesty's instructions were a relax 
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ation of the law of nations in favour of neutrals, he should 
consider himself bound by them ; but if he saw in siicli 
instructions any attempt to extend the law to the prejudice 
of ntutrals, he should not obey them, but regulate his de» 
cisions according to the known and recognized law of na- 
tions. In the present case, after great deltberation, he felt 
himself bound to say, that neither Batavia nor Manilla 
were such colonies as to render any trading by neutral 
nations, in time of war, illegaL It is not their being call- 
ed colonies that will render such a trading unlawful, not- 
withstanding the letter of the instructions of 1803; some- 
thing farther is necessary, and that is, that the trade to 
and with these colonies was prohibited to such neutrals in 
time of peace- 

. 10. A maritime capture is the seizure of a vessel or 
goods on board the same, or both, belonging to a real or 
supposed enemy, or from some other cause justifiable by 
the laws ©f nations^ under authority from the belligerent 
state ; with the intent to divest the actual owner of the 
property, and to carry it into port for adjudication before 
some competent court. 

11. The time of capture is to be dated not from the ac- 
tual taking possession, but from the striking of the colours, 
which last is to be deemed the real deditio : Unless indeed 
the enemy succeed in defeating that surrender, and this 
act of formal submission is thus discontinued.(*) 

1 2. And a seizure under an agreement with the neutral 
master to bring in his vessel was held to be a legd cap- 
ture.('^) 

So also where it was objected to the legality of a capture 
that it was defeated by subsequent abandonment on the 
part of the captors, because one man only was put on board 
from the armed vessel with the consent of the captured, 

(«) 1 Robinson, 233. The Rebeckah, 

I 

(") 6 Robinson 13. The Resolution. 
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and the prize was thus permitted to proceed to the port 
of ber original destination ; it was determined that the iiH 
ability of the prize master to secure the Captured vessel, 
his inability to bring in the vessel without the aid of the 
crew belonging to her, were, in reason, no proof of abatt* 
donment4 If the circumstances of the captured Teasel be 
such as to do away all apprehension of rescue, and inspire 
confidence that the crew will bring her into port,nol*eason 
is perceived why the property of the captor may not be re* 
tained as well by a prii^ master alone, as by a considera* 
ble detachment from the crew of the capturing vessel. (^) 

So also where a merchantman, which had separated frodi 
her convoy during a storm, and had been brought to by aa|^ 
cnemy^s vessel of war, which came tip and told the master 
to stay by her till the storm moderated, when she would 
send a boat on boards it was held to be a legal capture. The 
sending of a prize master oh boatd is a very tiatural act o£ 
possession, but by no means essential to constitute a cap- 
ture* If the merchantman, as m this case, is obliged to lie 
to and obey the direction of the enemy^s vessel, and await 
her further orders, there being no ability to resist and no 
prospect of escape^ the capture must be considered as coxk* 
sumBiated.(*) 

But the master or crew of a neutral vessel captyred is not 
bound to assist in carrying the vessel into port f<M* adjudi^ 
cation, unless a compromise or agreement to that effect is 
made by them with the commander of the armed vessel ma- 
ling the capture. Kliey owe no service to ihe captors, and 
are still to be considered answerable to the owners for 
their conduct, so that they make no actusd resistance. It 
is the duty as well as the interest of the captors to make 
the capture sure^ and if they tieglect it from any anxiety 

(*) Per Marshal, C. J. the Aleianderi Supreoe Coui^ of the 0* 4^ 
Tthmary Terai, 1814 M. 8. 

(*) 3 Bobimon,$OS, The Edward and Mftsf. 
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ation of the law of nations in favour of neutrals, he should 
consider himself bound by them ; but if he saw in such 
instructions any attempt to extend the law to the prejudice 
of ntutrals, he should not obey them, but regulate his de- 
cisions according to the known and recognized law of na- 
tions. In the present case, after great deliberation, iie felt 
himself bound to say, that neither B^tavia nor Manilla 
were such colonies as to render any trading by neutral 
nations, in time of war, illegal. It is not their being call- 
ed colonies that will render such a trading unlawful, not- 
witlistanding the letter of the instructions of 1803; some- 
thing farther is necessary, and that is, that the trade to 
and with these colonies was prohibited to such neutrals in 
time of peace. 

. 10. A maritime capture is the seizure of a vessel or 
goods on board the same, or both, belonging to a real or 
supposed enemy, or from some other cause justifiable by 
the laws ©f nations^ under authority from the belligerent 
state ; with the intent to divest the actual owner of the 
property, and to carry it into port for adjudication before 
some competent court. 

1 1 . The time of capture is to be dated not from the ac- 
tual taking possession, but from the striking of the colours, 
which last is to be deemed the real deditio : Unless indeed 
the enemy succeed in defeating that surrender, and this 
act of formal submission is thus discontinued.(*) 

12. And a seizure under an agreement with the neutral 
master to bring in his vessel was held to be a legd cap- 
ture.C^) 

So also where it was objected to the legality of a capture 
that it was defeated by subsequent abandonment on the 
part of the captors, because one man only was put on board 
from the armed vessel with the consent of the captured, 

(t) 1 Uobinson, 233. The Rebeckah. 
(") 6 Robmson 13. The Resolution. 
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and the prize was thus permitted to proceed to the port 
of her original destination ; it was determined that the iiH 
ability of the prize master to secure the captured vessel, 
his inability to bring in the vessel without the aid of the 
crew belonging to her, were, in reason, no proof of abatt* 
donment4 If the circumstances of the captured vessel he 
such as to do away all apprehension of rescue, and inspire 
confidence that the crew will bring her into port,nol*eason 
is perceived why the property of the ciiptor may not be re* 
tained as well by a priase master alone, as by a considera* 
ble detachment from the crew of the capturing vessel. (^) 

So also where a merchantman, which had separated froia 
her convoy during a storm, and had been brought to by aa|k 
cnemy^s vessel of war, which came up and told the master 
to stay by her tiQ the storm moderated, when she would 
send a boat on boards it was held to be a legal capture* The 
sending of a prize master on boatd is a very tiatural act o£ 
possession, but by no means essential to constitute a cap- 
ture. If the merchantman, as in this case, is obliged to lie 
to and obey the direction of the enemy^s vessel, and await 
her further orders, there being no ability to resist and no 
prospect of escape^. the capture must be considered as con- 
summated«(*) 

But the master or crew of a neutral vessel captyred is not 
bound to assist in carrying the vessel into port f<M* adjudi^ 
cation, unless a compromise or agreement to that effect is 
made by them with the commander of the armed vessel ma- 
ling the capture, "jthey owe no service to ihe captors, and 
are still to be considered answerable to the owners for 
their conduct, so that they make no actual resistance. It 
is the duty as well as the interest of the captors to make 
the capture sure J and if they tieglect it from any anxiety 

(*) Per Marshal, C. J. t*he Aleiandefi Supreoe Coui^ of the C 4^ 
JPebraary Terai, 1814 M. 8. 

C') 3 Bobimon,$OS, The Edward and Mftsf. 
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Its force by a construction not presented by the letter, or 
spirit, or policy of the clause ; and were therefore of the 
opinion that the instruction in question was within the at^- 
thority delegated to the President by the prize act.(*) 

9* And though such instructions may bind the judges of 
the prize courts of the nation under whose authority they 
are issued, where those instructions relax the law of nations 
in favour of neutrals, yet if they attempt to extend that 
'""^law to the prejudice of neutrals, they are not conclusive 
upon the judges, whose decisions must in that case be re^ 
gulated by the paramount authority of the law of nations. 

It was upon these principles that Sir James Mackintosh 
determined in the case of the American ship Minerva in 
the Prize Court at Bombay, which ship had been captured 
on a voyage supposed to be interdicted under the British 
doctrine which subjects to capture a neutral trade not open 
in time of peace. The ship left Providence, Rhode Island, 
in August, 1805; had touched at the Isle of France, froRi 
which place she sailed to Batavia, thence she went to 
Tegall and Manilla, and on her voyage from this last place 
back again to Batavia she was detained. Her cargo con- 
sisted chiefly of indigo and dollars. It appeared that she 
was under the direction of a supercargo on board, as to her 
employment in trade, both in respect of the cargoes and the 
intermediate ports to which she was to trade, previousl}^ to 
her return to Providence, or some other port in America, 
where her voyage was to end. For the captors. It was con- 
tended that she was trading between enemies colonies, and 
therefore acting in direct violation of the letter and spirit 
of his majesty^s instructions of June, 180S, which com- 
mand the*commanders of ships of war and privateers not 
to seize any neutral vessel which should be carrying on 
trade directly between the colonies of the enemy and the^ 

(•) Per Stoat, J. The Thomaft Gibbons, Supreme Coittt of t^le V^ S. 
Pplvuary Term, 1814. M. fi^ 
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detitral country to ^hkh the vessel belonged. For the 
claimants it was insisted, that neither Manilla, nor Bata- 
via, nor the Isle of France were enemies colonies of snch 
a nature,, as to render the trading thereto by a neutral in 
time of war illegal ; inasmuch as the trade to those places 
was open in time of peaces The court had directed com-* 
missions to be sent to Bengal. and Madras^ to ascertain 
whether the ports of Batavia and Manilla were, during the 
last peace, open to any foreigners from the ports of India^ 
Europe^ or America ; and if open, whether under any and 
what restrictions; and also to enquire into the state of 
those ports in diese respects before the war which broke 
out between Great Britain and Spain in 1796. These com- 
missions being in part returned, and it appearing that these 
ports were open to all foreigners during the last peace, 
without any restrictions except as to opium, and specie at 
the port of Batavia^ Sir James Mackintosh pronounced 
judgment of restitution. The captors, he said, were fully 
justi&ed in detaining this vessel, because in so doing they 
were acting in obedience to the letter of the instructions of 
June, 1803.' Batavia and Manilla were certainly colonies 
of the enemy, and this vessel was certainly not trading di« 
rectly between America and such colonies. But though 
the officers in hi^ iaajesty's service were bound to obey 
these instructions, he did not conceive himself, sitting as a 
judge of prize, in a court whose decisions were to be regu- 
lated by the law of nations^ as bound and concluded by 
them. He believed indeed that he was the first and onlv 
judge who had ventured to pronounce such a doctrine. In 
every court, in every country, by all writers on the sub- 
ject, and all administrations of the law, the instructions of 
the sovereign were regarded at a law to the j^udge. But 
be Gpi^idered the law of nations as paramount to such in« 
structions ; and the king as having indeed a right to dis- 
pense with such law, but not a right to extend it. As far 
therefore as any of his majesty's instructions were a relax 
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lated by instructions from the sovereign) or suprenie exe« 
cutive power of the state* 

Thus by the prize act of 1812, the President of the Uni- 
tdd States is authorized to establish and order suitaUe in^- 
BtrucUoils for the better governing and directing the con- 
duct of vessels commissioned according to the act> their 
officers dnd crewS) copies of which shall be delivered, by 
^e collector of the customs, to the commanders of the 
same when they s^hall give bond as required by the act. 

Under this authority the President issued on the 28th 
August, 1812) an instruction, commanding private armed 
vessels not to interrupt any vessels belonging to citizens of 
the United States, coining from British ports to the United 
States, laden with British merchandize, in consequence of 
the alleged repeal of the British orders in counciL It was 
adjudged to be necessary that the instruction should either 
\ \N. have been actually delivered to^ilhe privajteer, or that she 
should have been in port after it was issued, in ord^r to 
invalidate a capture made contrary to its letter and spl- 

rit.(0 

So also where a capture was made by a private armed 
vessel having the instruction on board, a question was 
made whether the capture was lawful, and that depended 
upon the authority of the President to issue this instruc- 
tion, and upon its true import, if rightly issued. The lan- 
guage of the provision in the prize act is very general, and 
it is entitled to a liberal construction both upon the mani- 
fest intent of the legislature, and the ground of public po- 
licy. 

It had been argued, that privateers acquire, by their com- 
missions, a general right of capture under the prize act, 
which it is not in the President's power to narrow or re- 
strain, while the commission is in force ; that therefoi^e his 

(') The Frances and the Mary, Supreme Court of the U. $• Febni^ 
Term^ 1814. M. S. 
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and the prize was thus permitted to proceed to the port 
of her original destination ; it was determined that the iiH 
ability of the prize master to secure the Captured vessel, 
his inability to bring in the vessel without the aid of the 
crew belonging to her, were, in reason, no proof of abatt* 
donment* If the circumstances of the captured vessel be 
such as to do away all apprehension of rescue, and inspire 
confidence that the crew will bring her into port,nol*eason 
is perceived why the property of the captor may not be re* 
tained as well by a priase master alone, as by a considera* 
ble detachment from the crew of the capturing vessel. (^) 

So also where a merchantman, which had separated from 
her convoy during a storm, and had been brought to by aa|^ 
cnemy^s vessel of war, which came up and told the master 
to stay by her tilt the storm moderated, when she would 
send a boat on boards it was held to be a legal capture* The 
sending of a prize master on boatd is a very Uatural act o£ 
possession, but by no means essential to constitute a cap- 
ture. If the merchantman, as in this case, is obliged to lie 
to and obey the direction of the enemy^s vessel, and await 
her further orders, there being no ability to resist and no 
prospect of escape^ the capture must be considered as coa- 
summated«(*) 

But the master or crew of a neutral vessel captyred is not 
bound to assist in carrying the vessel into port f<M- adjudi^ 
cation, unless a compromise or agreement to that effect is 
made by them with the comoiander of the armed Vessel ma- 
ling the capture, "jthey owe no service to ihe captors, and 
are still to be considered answerable to the owners for 
their conduct, so that they make no actusd resistance. It 
is the duty as well as the interest of the captors to make 
the capture sure ; and if they neglect it from any anxiety 

(*) Per Marshal, C. J. The Alexander^ Supreme Coui^ of the €1 C* 
Tthmary Terai, 1814 M. 8. 

C') 3 BobhtnfhSOS, The Edward and Mftsf. 
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to make other captures, or thinting the force already fiiF- 
nished sufficient, it is exclusively as their own periL(»; 

13. It results from the above definition of legal capture 
that a taking by pirates has none of the effects of such a 
capture. It does not dives c the actual owner of the prop- 
erty, and cannot be followed by a sentence of condemnatioa 
in a competent court.(y) A piratis et latronibus capta do^ 
minium non mutant^ is the maxim of the civilians, which 
has been adopted by modem writers on public law. But 
9L taking by pirates must not b^ confounded with a capture 

l^ by nonMCommissioned captors. For, as we have before 
seen, a seizure of enemy's vessels in port, before a declara- 
|ion of war or the issuing of letters of marque and reprisal; 
and of enemy vessels coming into port from distress of 
weather, want of provisions, or ignorance of war; captures 
made by private armed vessels having letters of marque 
against one enemy power of the property of another with 
whom war had broken out ; and a capture made by a mer-- 
chant vessel, attacked at sea by an eneiny's ship, who in 
defending herself takes the ship of the enemy,— are all law- 
ful captures, although the prizes are condemned not to the 
actual captors^ but to the sovereign or state, unless other- 
crwisc provided by the municipal law of the belligerent 
power. 

Though all things belonging to the enemy are, generally 
^ speaking, subject to capture ; yet there are certain excep- 
tions to this general rule. 

14. Thus the rights of war can only be exercised in the 
territories of the belligerents^ upon the high seas, or in a 
territory belonging to no one. Hence it follows that hosti- 
lities cannot be exercised within the territorial jurisdiction 

(*) Aet(m,27, The Pennsylvania. 

' (y) Atbericui GetiHUt Be Jur6 Belll^ L. i. c. 4. €fr9tii^; DtJ, B. ac 
P. L 3. c 9. $ li Loccenius, 0e J. M. L. 1 c 3. No. 4. JBtfnkersho^p 
2. J. P. L. 1. c. 17. *iztirt»i Part. 2, c. $. «rt. 3. $ 12. 
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of a neutral power who is the common friend of the belli* 
gerents,(y) 

This jurisdiction extends to the ports, harbours, bays, 
and chambers formed by head lands of the neutral power. 
The usual addition allowed to this is a distance of three 
/-- English miles, or a marine league, or as far as a (*) can- i 
Bon shot will carry from the coasts or shore. And by 
the laws of the United States it is provided, that the dis- 
trict courts shall take cognizance of complaints, by whom* 
soever instituted, in cases of captures made within the wa-* 
ters of the United States, or within a marine league of 
the coasts or shores thereof. 

Captures made by armed vessels stationed in a river of 
a neutral power, or in the mouth of a river, or in his har- 
bours, for the purpose of exercising the rights of war from 
that river or harbour, are likewise invalid.(*) So also 
where a belligerent ship, lying within neutral territory, 
made a capture, with her boats, out of the neutral territo* 
ijwy, the eapture was held to be invalid. For though the 7 
hostile force employed was applied to the captured vessel 
tf/inff out of the territory ; yet no such use of a neutral 
territory for the purposes of war is to be permitted. T^is 
prohibition is not to be extended to remote uses, such a« 
procuring provisions and refreshments, and acts of that na- 
ture, which the law of nations^ universally tolerates ; but 
no proximate acts of war are in any manner to be allowed 
to originate on neutral grounds. That a ship should sta- 

(jr) GroHuff De J. B^ sc P. I^ 5. C- 4 $ . JSynkenhoek, Q. J. P. L. 

1. c 8. Vattel, L. 3, c. 7. $ 132. Martmt, U 8. c ^ $ & D'Mabreu^ 

Tratado sobre las Presas, Part 1, c. 5. $ 14. Mum^ Part 2« c. 5. art. 1. § * 
16. lb. Part 2, c 1. art. 6. $4. 

(■) 5 Robhum, 15. The Vrow Ann4 Catharina. /*. 373. The Ann?u 
Vmet^U 1 c. 22. $ 289. Bynkeuhoek, Q. J. P. L. I.e. 8. Id. De *V)mui, 
Maris, c. 2. $ 5. Martetu, L. 4. c.4. f 4. Jzuri, Part 1. c. 2. art 2. 
{ It. Viae Bee's Adn. Repurtt, 204. Soult y, L'Africaine. 

(0 $ Jfttbinawf 373« The Auufc 
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tion herself on neutral territory, and send out her boats oa 
hostile enterprizes, is an act of hostility much too imme-*' 
diate to be permitted : for auppoeing that tvenii direct hos-* 
tUe use should be required to bring it within the prohibi- 
tion of the law m{ nations, nobody will say, that the verf 
act of sending out boats to ^ect a capture, ia not itself an 
act directly hostile-^not complete indeed, but inchoate, and 
clothed with all the characters of hostility. If this could 
be defended, it might as well be said, that a ship' lying ia 
A neutral station, might fire shot on a vessel lying out of 
the neutral territory ; the injury in that case would not bo 
consummated nor received on neutral ground ; but no one 
would say that such an act would not be a hostile act, im- 
mediately commenced within the neutral territory : And 
what does it signify to the nature of the act considered for 
the present purpose, whether I send out a cannon sfa^ which 
shall compel the submission of a vessel lying at two miles 
distance, or whether I send out a boat armed and manned 
to effect the very same thing at the same distance ? It ta 
in both instances the direct act of the vessel lying in neu- 
tral ground ; the act of hostility actually begins in the lat- 
ter case with the launching and m Mining and arming the 
boat that is sent out on such an errand of force. But di- 
rect hostility appears not to be necessary ; for whatever has 
an immediate connexion with it is forbidden : you cannot, 
without leave, carry prisoners or booty into a neutral 
territory, there to be detained, because such an act is aa 
immediate continuation of hostility. In the same manner- 
an act of hostility is not to take its commencement on neu- 
tral ground : It is not sufficient to say it is not completed 
there — ^you are not to take any measure there that shall 
lead to immediate violence ; you are npt to avail yourself 
of a station on neutral territory, making as it were a van<» 
tage ground of the neutral country, a country which is to 
Pftny itself with perfect e<][uality betw<^en t^oth bQllige-' 
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rests, givio^ neither the one nor the other any advan- 
tage.(»>) 

Although the immunity of neutral territory from the ex* 
ercise of any belligerent act is generally admitted ; yet an 
ei^eeption to it has been attempited to be raised in the case 
of an enemy vessel met on the high seas, and pursued ; 
which it is said may, in the pursuit, be chased into the li« 
mits of a neutral Jurisdiction* The only writer of eminent 
authority who has maintained this anomalous principle is 
Bynkershoek. He himself aditiits that he had never seen 
it mentioned in the writings of the publicists or among any 
of the European nations^ the Dutch only excepted ; there* 
by leaving the inference open* that even if reasonable in it- 
self, it neither rested upon authority^ nor was sanctioned 
by general usage* There is besides some reason to be* 
lieve that he meant to confine the doctrine within narrower 
limits than have been since sought to be given to it* Be 
this as it niay, it is sufficient to observe that the extreme 
caution with which he guards this license to belligerents is 
wholly inconsistent with the exercise of it* For how is an 
enemy to be pursued in a hostile manner within the juris- 
diction of a friendly power without imminent danger of in- 
juring the subjects and property of the latter ? Dumfervet 
opua^*fin the heat and animation excited against -d flying 
foe, there is too much reason to presume little regard ^^ill 
be paid to the consequences that may ensue to th< neutraU 

When the fact of a capture within a neutral jm isdiclir n 
is established, the capture is done awav^ and the r^'.>percy 
must be rbstored notwithstanding that it mav act«^ 'W bc»- 
long to an enemy. But it has been held that a^ tit: ^tstioA^ 
of neutral territory cannot be set up by an individual claim- 
ant, but that it must proceed from the government, wLosc 
territory is asserted to have been violated.(*^) 

0) 3 JHoHnttn, 163. Tlie Twee Gebroedera. 

(<=) 5 i7»6in«0fi| 15. Tbe Vrow Aona Cstharins. $ Mobinton, 16^, In 
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to make other captures, or thinking the force already fur- 
nished sufficient, it is exclusively as their own peril.(«; 

13. It results from the above definition of legal capture 
that a taking by pirates has none of the effects of such a 
capture* It does not dives-, the actual owner of the prop- 
erty, and cannot be followed by a sentence of condemnation 
in a competent court«(y) A piratis et latronibus capta do- 
minium non mutant^ is the maxim of the civilians, which 
has been adopted by modem writers on public law. But 
2L taking by pirates must not b^ confounded with a capture 

l^ by nonMCommissioned captors. For, as we have before 
seen, a seizure of enemy's vessels in port, before a declara- 
tion of war or the issuing of letters of marque and reprisal; 
and of enemy vessels coming into port from distress of 
weather, want of provisions, or ignorance of war; captures 
made by private armed vessels having letters of marque 
against one enemy power of the property of another with 
whom war had broken out ; and a capture made by a mer- 
chant vessel, attacked at sea by an enemy's ship, who in 
defending herself takes the ship of the enemy,— are all law- 
ful captures, although the prizes are condemned not to the 
actual captors^ but to the sovereign or state, unless other- 
crwisc provided by the municipal law of the belligerent 
power. 

Though all things belonging to the enemy are, generally 
speaking, subject to capture ; yet there are certain excep- 
tions to this general rule. 

14. Thus the rights of war can only be exercised in the 
territories of the belligerents^ upon the high seas, or in a 
territory belonging to no one. Hence it follows that hosti- 
lities cannot be exercised within the territorial jurisdiction 

(*) Aetan^ZT. The PennsylraaU. 

' (y) Mbericut GenHHt De Jure Belli, L. 1. c. 4. €h*9timl De J. B. ac 
P. L 3. c 9. $ li Loccenius, 0e J. M. L. 1 c 3. No. 4. Bynkcrtho^kp 
2.J.F.L. l.c. 17. Aiufih P«rt. 2, c. $. «rt. 3. % %2. ^ 
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of a neutral power who is the common friend of the belli- 
gerents.(y) 

This jurisdiction extends to the ports, harbours, bays, 
and chambers formed by head lands of the neutral power. 
The usual addition allowed to this is a distance of three 

^- English miles, or a marine league, or as far as a (*) can- i 
Bon shot will carry from the coasts or shore. And by 
the laws of the United States it is provided, that the dis- 
trict courts shall take cognizance of complaints, by whom- 
soever instituted, in cases of captures made within the wa-* 
ters of the United States, or within a marine league of 
the coasts or shores thereof. 

Captures made by armed vessels stationed in a river of 
a neutral power, or in the mouth of a river, or in his har- 
bours, for the purpose of exercising the rights of war from 
that river or harbour, are likewise invalid.(*) So also 
where a belligerent ship, lying within neutral territory, 
made a capture, with her boats, out of the neutral territo- 

ijwy, the capture was held to be invalid. For though the 7 
hostile force employed was applied to the captured vessel 
k/ing' out of the territory ; yet no such use of a neutral 
territory for the purposes of war is to be permitted. T^is 
prohibition is not to be extended to remote uses, such as 
procuring provisions and refreshments, and acts of that na- 
ture, which the law of nations^ universally tolerates ; but 
no proximate acts of war are in any manner to be allowed 
to originate on neutral grounds. That a ship should sta- 

(jr) GroHut, De J. Br «C P. ii 5. C- 4 $ . fiytikerMhoeht Q. J. P. L. 

1. c 8. Vattel^ L. 3. c. 7. $ 132. Martent, U 8. c ^ $ & D*ffabreut 

Tratado sobre las Presas, Part 1, c. 5. $ |4. Axitm^ Part 2, c. 5. art. 1. § * 
16. /*. Part 2,c. 1, art 6. J4. 

(■) 5 Robhuon, 15. The Vrow Ann4 Catharina. lb. 373- The Ani^u 
Vattel^U 1 c. 23. $ 289. Bynkerthoeh^ Q. J. P. L. I.e. a /d De *V)inii), 
Maria, c. 2. § 5. Marteru, L. 4. c. 4. §4. ^zuri. Part 1. c. 2. art % 
i It. Viae Bee's Adm. Repqrtt, 204. Soult y, L'Africaine. 

(0 S Jft^bmiwif 373« The Auufc 
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tion henelf on neutral territory, and send out her boats on 
hostile enterprizes, is an act of hostility much too imme-* 
diate to be permitted : for supposing that even Ix direct hos-^ 
tUe use should be required to bring it within the prohibi- 
tion of the law m{ nations, nobody will say, that the verf 
act of sending out boats to ^ect a capture, is not itself aii 
act directly hostile-f^not complete indeed, but inchoate, an<i 
clothed with all the characters of hostility. If this conld 
be defended, it might as well be said, that a ship' lying ia 
a neutral station, might fire shot on a vessel lying out of 
tlie neutral territory ; the injury in that case would not bo 
consummated nor r^c^ived on neutral ground ; but no one 
Would say that such an act would not be a hostile act, im- 
mediately commenced within the neutral territory : And 
what does it signify to the nature of the act considered for 
the present purpose, whether I send out a cannon sh^ which 
shall compel the submission of a vessel lying at two miles 
distance, or whether I send out a boat armed and manned 
to effect the very same thing at the same distance ? It ts 
in both instances the direct act of the vessel lying in neu- 
tral ground ; the act of hostility actually begins in the lat- 
ter case with the launching and morning and arming the 
boat that is sent out on such an errand of force* l^ut di- 
rect hostility appears not to be necessary ; for whatever has 
an immediate connexion with it is forbidden : you cannot^ 
without leave, carry prisoners or booty into a neutral 
territory, there to be detained, because such an act is aa 
immediate continuation of hostility. In the same manner 
an act of hostility is not to take its commencement on neu- 
tral ground : It is not sufficient to say it is not completed 
there— you are not to take any measure there that shall 
lead to immediate violence ; you are npt to avail yourself 
of a station on neutral territory, making as it were a van- 
tage ground of the neutral country, a coontry which is to 
p^ny itself with perfect e<|uality between t^oth bQlli^-^ 



MARITIME CAPTUSES AND PRIZES. 5? 

rents, giving neither the one nor the other any advan- 
tage.(«>) 

Although the immunity of neutral territory from the ex* 
erclse of any belligerent act is generally admitted ; yet an 
exception to it has been attempited to be raised in the case 
of an enemy vessel met on the high seas, and pursued ; 
which it is said may, in the pursuit, be chased into the U- 
ixiits of a neutral Jurisdiction. The only writer of eminent 
authority who has maintained this anomalous principle is 
Bynkersboek. He himself admits that he had never seen 
it mentioned in the writipgs of the publicists or among any 
of the European nations^ the Dutch only excepted i there- 
by leaving the inference open, that even if reasonable in it- 
self, it neither rested upon authority, nor was sanctioned 
by general usages There is besides some reason to be- 
lieve that he meant to confine the doctrine within narrower 
limks than have been since sought to be given to it« Be 
this as it may, it is sufficient to observe that the extreme 
caution with which he guards this license to belligerents it 
wholly inconsistent with the exercise of it* For how is an 
enemy to be pursued in a hostile manner within the juris- 
diction of a friendly power without imminent dani^r of in- 
juring the subjects and property of the latter ? Dumfervet 
opUB^-^-9^ the heat and animation excited against a flying 
foe, there is too much reason to presume little regard \\ ill 
be paid to the consequences that may ensue to th< neutrnU 

When the fact of a capture within a neutral jni isdictir n 
is established, the capture is done away, and the r'".»pcrcy 
must be rlestored notwithstanding that it mayactn.. 'W be^ 
long to an enemy. But it has been held that ^ hm: ^tstioa^ 
of neutral territory cannot be set up by an individuHi c]c.im- 
ant, but that it must proceed from the government, whose 
territory is asserted to have been violated.f^) 

0) 3 HohUiMmi, 162. The Twee Gebroeders* 

^) 5 Mo^tuvn, 15. Tbe Vrow Aima Csiharlns. 3 Bohirmn, 16?, In 
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lated by instractions from the sovereign^ or supreme exe- 
cutive power of the state* 

Thus by the prize act of 1812, the President of the Uni* 
tifd States is authorized to establish and order suitable ia- 
Btructioiiis for the better governing and directing the con- 
duct of vessels commissioned according to the act^ their 
officers and crews^ copies of which shall be delivered, by 
ibe collector of the customs, to the commsmders of the 
same when they s^hall give bond as required by the act. 

Under this authority the President issued on the 28th 
August, 1812> an instruction, commanding private armed 
vessels not to interrupt any vessels belonging to citizens of 
the United States, coming from British ports to the United 
States, laden with British merchandize, in, consequence of 
the alleged repeal of the British orders in councih It was 
adjudged to be necessary that the instruction should either 
have been actually delivered to «lhe privateer, or that she 
should have been in port after it was issued, in orddr to 
invalidate a capture made contrary to its letter and spi- 

rit.(0 

So also where a capture was made by a private armed 
vessel having the instruction on board, a question was 
made whether the capture was lawful, and that depended 
upon the authority of the President to issue this instruc- 
tion, and upon its true import, if rightly issued. The lan- 
guage of the provision in the prize act is very general, and 
it is entitled to a liberal construction both upon the mani- 
fest intent of the legislature, and the ground of public po- 
licy. 

It had been argued, that privateers s^cquire, by thieir com- 
missions, a general right of capture under the prize aa, 
which it is not in the President's power to narrow or re- 
strain, while the commission is in force ; that therefoife his 

(0 The Frances and the Maiy, Supreme Court of the U. S. Febwujry 
Term, 1814. M. S. 
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right to issue iDfstructions must he construed as subordinate 
to the general authority derived from the commission ; and 
that, in this view, his instruction should extend only to the 
internal organization, discipline, and conduct of priv.itccrs* 
But it is very clear that the President had, under the prize 
act, poiArer to grant, annul, and revoke at his pleasure the 
commissions of privateers ; and by the act declaring war, 
•he was authorized to issue the commissions in such form 
as he should deem fit. The right of capture is entirely 
derived from the law : It is not an absolute vested right 
which cannot he taken away or modified by law : It is a 
limited right, which is subject to all the restraints that the 
legislature imposes, and is to be exercised in the manner 
its wisdom prescribes* The commission, therefore, is to 
be tdken in its general terms, with reference to the laws 
under which it emanates, and as containing within itself all 
the qualifications and restrictions which the acts, givii g it 
existence, prescribe. In this view, the commission is qua- 
lified and restrained by the power of the President to issue 
instructions. The privateer takes it subject to such power 
and contracts to lact in obedience to all the instructions 
which the President may lawfully promulgate. 

Public poUcy>, also, would confirm this construction. It 
has been the great object of every maritime nation to re- 
strain and regulale the conduct of its privateers : they are 
watched with great anxiety and vigilance, because they 
may often involve the nation, by irregularities of conduct^ 
in serious controversies, not only with public enemies, but 
also with neutrals and allies. If a power did not exist to 
restrain their operations in war, the public faith might be 
violated, cartels and flags of truce might be (Hsregarded, 
and endless embarrassments arise in the nt.g.jiiaiions with 
foreign |>owers. Considerations of this weight and impor- 
tance are not lightly to be disregarded, and when the lan- 
guage of the act is so broad and con^prrhensive, the court 
ist^ted they should not feel ^t liberty to narrow or weaken 
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ation of the law of nations in favour of neutrals, he should 
consider himself bound by them ; but if he saw in such 
instructions any attempt to extend the law to the prejudice 
of ntutrals, he should not obey them, but regulate his de- 
cisions according to the known and recognized law of na- 
tions. In the present case, after great deliberation, he felt 
himself bound to say, that neither Batavia nor Manilla 
were such colonies as to render any trading by neutral 
nations, in time of war, illegal. It is not their being call- 
ed colonies that will render such a trading unlawful, not- 
withstanding the letter of the instructions of 1803; some- 
thing farther is necessary, and that is, that the trade to 
and with these colonies was prohibited to such neutrals in 
time of peace. 

. 10. A maritime capture is the seizure of a vessel or 
goods on board the same, or both, belonging to a real or 
supposed enemy, or from some other cause justifiable by 
the laws of nations^ under authority from the belligerent 
state ; with the intent to divest the actual owner of the 
property, and to carry it into port for adjudication before 
some competent court. 

11. The time of capture is to be dated not from the ac- 
tual taking possession, but from the striking of the colours, 
which last is to be deemed the real deditio : Unless indeed 
the enemy succeed in defeating that surrender, and this 
act of formal submission is thus discontinued.^ 

12. And a seizure under an agreement with the neutral 
master to bring in his vessel was held to be a leg^l cap- 
ture-C^) 

So also where it was objected to the legality of a capture 
that it was defeated by subsequent abandonment on the 
part of the captors, because one man only was put on board 
from the armed vessel with the consent of the captured, 

{«) 1 Hobiiison, 233. The Rebeckalu 
(") 6 Robmson 13. The Resolution. 
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and the prize was thus permitted to proceed to the port 
of ber original destination ; it was determined that the iih 
ability of the prize master to secure the Captured vessel, 
his inability to bring in the vessel without the aid of the 
crew belonging to her, were, in reason, no proof of aban* 
donment* If the circumstances of the captured vessel be 
such as to do away all appreheiision of rescue, and inspire 
confidence that the crew will bring her into port, no feason 
is perceived why the property of the ciiptor may not be re* 
tained as well by a priito master alone, as by a considerm* 
ble detachment from the crew of the capturing ve8seL(^) 

So also where a merchantman, which had separated frodi 
her convoy during a storm, and had been brought to by ai^ 
enemy's vessel of war, which came up and told the master 
to stay by her till the storm moderated, when she woidd 
send a boat on boards it was held to be a lega! capture* The 
sending of a prize master oh board is a very natural act o£ 
possession, but by no means essential to constitute a cap- 
•ture. If the merchantman, as in this case, is obliged to lie 
to and obey the direction of the enemy^s vedsel, and await 
her further orders, there being no ability to resist and no 
prospect of escape^ the capture must be considered as eon* 
summated*(^) 

But the master or crew of a neutral vessel captyred is not 
bound to assist in carrying the vessel into port for adjudi« 
eation, unless a compromise or agreement to that effect is 
made by them with the commander of the armed vessel ma* 
ling the capture, 'they owe no service to ihe captors, and 
are still to be considered answerable to the owners for 
their conduct, so that they make no actual resistance* It 
is the duty as well as the interest of the captors to make 
the capture sure ; and if they neglect it from any uxiety 

C) P» Marshall, C. J. the Akzanderi Supreme Court of the V* 8^ 
Fekrnary Term, 1814« M. S. 

C) 9 Bo^monpBOS, The Edward and Mftsf. 
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tion henelf on neutral territory, and send out her boats on 
hostile enterprizes, is an act of hostility much too imme-^ 
diate to be permitted : for supposing th^it tvenk direct hos-^ 
tHe use should be required to bring it within the prohibi-^ 
tion of the law ^f nations, nobody will say, that the verjT 
act of sending out boats to ^ect a capture, i^ not itself aii 
act directly hostile-f^not complete indeed, but inchoate, and 
clothed with all the characters of hostility. If this could 
be defended, it might as well be said, that a ship lying in 
a neutral station, might fire shot on a vessel lying out of 
tile neutral territory ; the injury in that case would not be 
consummated nor r^c^ived on neutral ground f but no one 
Would say that such an act would not be a hostile act, im- 
mediately commenced within the neutral territory : And 
what does it signify to the nature of the act considered for 
the present purpose, whether I send out a cannon sh^it which 
shall compel the submission of a vessel lying at two miles 
distance, or whether I send out a boat armed and manned 
to effect the very same thing at the same distance ? It is 
in both instances the direct act of the vessel lying in neu- 
tral ground ; the act of hostility actually begins in the lat* 
ter case with the launching and mnnning and arming the 
boat that is sent out on such an errand of force. But di« 
rect hostility appears not to be necessary ; for whatever has 
an immediate connexion with it is forbidden : you cannot^ 
Urithout leave, carry prisoners or booty into a neutral 
territory, there to be detained, because such an act is an 
immediate continuation of hostility. In the same manner 
an act of hostility is not to take its commencement on neu- 
tral ground : It is not sufficient to say it is not completed 
there— you are not to take any measure there that shall 
lead to immediate violence i you are n^t to avail yourself 
of a station on neutral territoiy, making as it were a van* 
tage ground of the neutral country, a coantry which is to 
p^ny itself with perfect e<|uality between i^oth bplli^e-^ 
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rents, glviDg neither the one nor the other any advan- 
tage.(«>) 

Although the immunity of neutral territory from the ex* 
ercls^ of any belligerent act is generally admitted ; yet an 
enpeeption to it has been attempited to be raised in the caso 
of an enemy vessel met on the high seas, and pursued ; 
which it ifi said may, in the pursuit, be chased into the li- 
mits of a neutral jurisdiction. The only writer of eminent 
authority who has maintained this anomalous principle is 
Bynkersboek. He himself admits that he had never seen 
it mentioned in the writings of the publicists or among any 
of the European nations^ the Dutch only excepted ; there- 
by leaving the inference open, that even if reasonable in it- 
self, it neither rested upon authority, nor was sanctioned 
I>y general usage* There is besides some reason to be* 
lieve that he meant to confine the doctrine within narrower 
limits than have been since sought to be given to it. Be 
this as it may, it is sufficient to observe that the extreme 
caution with which he guards this license to belligerents it 
wholly inconsistent with the exercise of it* For how is an 
miemy to be pursued in a hostile manner within the juris- 
diction of a friendly power without imminent danger of in- 
juring the subjects and property of the latter ? Dumfervet 
opus-'*fin the heat and animation excited against v flying 
foe, there is too much reason to presume little regard \\ill 
be paid to the consequences that may ensue to th( neiUrnU 

When the fact of a capture within a neutral jm isdictir n 
is established, the capture is done awav^ and the r^'^percy 
must be rbatored notwithstanding that it may acti'. 'W be^ 
long to an enemy# But it has been held that ^ iv: ^tstioa' 
of neutral territory cannot be set up by an individunl clt.inf!- 
ant, but that it must proceed from the govern in cnt, wi*ose 
territory is asserted to have been violated.f^) 

0) 3 Hoiinati, 162. The Twoc Gebf oeders. 

(0 5 Xolntuim, 15. Tbe Vrow Aima Csiharlns. 3 Bobinson, 169, In 
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tion henelf on neutral territory, and send out her boats on 
hostile enterprizes, is an act of hostility much too imme'-' 
diate to be permitted : for supposing th^it tven^ direct ho^ 
tUe use should be required to bring it within the prohibit 
tion of the law ^f nations, nobody will say, that the very 
act of sending out boats to ei^ect a capture, i^ not ilself aii 
act directly hostile-r-rnot compltste indeed, but inchoate, and 
clothed with all the characters of hostility. If this could 
be defended, it might as well be said, that a ship' lying in 
a neutral station, might fire shot on a vessel lying out of 
the neutral territory ; the injury in that case would not b© 
consummated nor received on neutral ground ; but no one 
would say that such an act would not be a hostile act, im- 
mediately commenced within the neutral territory : And 
what does it signify to ike nature of the act considered for 
the present purpose, whether I send out a cannon shipit which 
shall compel the submission of a vessel lying at two miles 
distance, or whether I send out a boat armed and manned 
to efiect the very same thing at the same distance ? It is 
in both instances the direct act of the vessel lying in neu- 
tral ground ; the act of hostility actually begins in the lat- 
ter case with the launching and manning and arming the 
boat that is sent out on such an errand of force. But di- 
rect hostility appears not to be necessary ; for whatever has 
an immediate connexion with it is forbidden : you cannot^ 
without leave, carry prisoners or booty into a neutral 
territory, there to be detained, because such an act is an 
immediate continuation of hostility. In the same manner 
an act of hostility is not to take its commencement on neu- 
tral ground : It is not sufficient to say it is not completed 
there— you are not to take any measure there that shall 
lead to immediate violence ; you are n^t to avail yourself 
of a station on neutral territory, making as it were a van* 
tage ground of the neutral country, a country which is to 
pgrry itself with perfect equality between t^oth belli^c* 
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reats, giving neither the one nor the other any advan- 
tage.(«>) 

Although the immunity of neutral territory from the ex* 
ercise of any belligerent act is generally admitted ; yet an 
eiipeeptioo to it has been attempited to be raised in the case 
of an enemy vessel met on the high seas, and pursued ; 
which it is said may, in the pursuit, be chased into the It- 
niits of a neutral jurisdiction* The only writer of eminent 
authority who has maintained this anomalous principle is 
Bynkersboek* He himself admits that he had never seen 
it mentioned in the writings of the publicists or among any 
of the European nations^ the Dutch only excepted ; there* 
by leaving the inference open, that even if reasonable in it- 
self, it neither rested upon authority, nor was sanctioned 
by general usage* There is besides some reason to be* 
lieve that he meant to confine the doctrine within narrower 
limits than have been since sought to be given to it« Be 
this as it niay, it is sufficient to observe that the extreme 
caution with which he guards this license to belligerents it 
wholly inconsistent with the exercise of it* For how is an 
miemy to be pursued in a hostile manner within the juris* 
diction of a friendly power without imminent danger of in* 
juring the subjects and property of the latter ? Dumfervet 
i^ms^^in the heat and animation excited against v flyii^g 
foe, there is too much reason to presume little regard ^ill 
be paid to the consequences that may ensue to th< neutrnU 

When the fact of a capture within a neutral jm isdictir n 
is established, the capture is done away^ and the r^^'.^pt^ny 
must be r^estored notwithstanding that it may acti^.. 'ly be- 
long to an enemy* But it has been held that a^ &i ^ /tstioa^ 
of neutral territory cannot be set up by an individuaA cLim- 
ant, but that it must proceed from the govern in ^nt, wLose 
territory is asserted to have been violated.C^) 

0) 3 Hoiituti, 162. The Twoc Gebroeders. 

(c) 5 M^^tuvn, 15. Tbe Vrow Aima Cstbsrlns. 3 Jlohinson, 16?., In 
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, 15. The practice of exchanging prisoners taken in war 
has been gradually introduced in the place of the older 
practice' of ransoming, which succeeded to the still more 
antient practice of making slaves of them, which again was 
substituted for that of putting them to death. It is a prac- 
tice of a nature highly deserving every degree of favoura* 
Ue consideration, upon the same principles as are all other 
commercia belli^ by which the violence of war may be al- 
layed, as far as is consistent with its purposes ; and by 
which, something of a pacific intercourse may be kept up, 
which, in time, may lead to an adjustment of differences, 
and end ultimately in peace. The cartel-ships employed 
in this service are therefore exempt from capture ; and are 
protected in this office both in carrying prisoners, and re- 
taming from that 6ervice.(^) But this service is so highly 
important to the interests of humanity, that it is peculiarly 
ineumbent on all parties to take care, that it should be con- 
ducted in such a manner as not to become a subject of 
distrust and jealousy between the two belligerent nations* 
It is not a question of gain, but one on which depends the 
recovery of the liberty of individuals who may happen to 
have become prisoners of war ; it is, therefore, a species of 
navigation which on every consideration of humanity and 
policy must be conducted with the most exact attention to 
the original purpose, and to the rules which have been built 
upon it, since, if such a mode of intercourse is broken off^ 
it cannot but be followed by consequences extremely cala- 
mitous to individuals of both countries. It is a species of 
navigation, therefore, which more than any other requires 
to be narrowly watched. There is no way by which this 

MttU. And it will be found, in all the cases reported by Sir C. Robinson* 
that the claim of territory was interposed by direction of the neutral go- 
vernment whose territory was alleged to have been violated. 

(d) 3 Robinson, 139. The Daifje. > See fdfto the. case of La Oloirs^^S 
JtoUn»9n^ 19^;l and the M^y. }b. 2f Q* 
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purity of confduct can be maintained, but by considering 
the owner as answerable for the due execution of the set- 
vice on which his vessel is employed : It is the very last 
descFi{>tion of cases in which the responsibility of th^ 
owner ought to be relaxed. Cartel-ships are subject to a 
double obligation to both countries, not to trade* To en- 
gage in trade may be disadvantageous to the enemy, or to 
their own country ; both countries are mutually engaged 
to permit no trade to be carried on under a friHiduleoC 
use of this intercourse ; all trade must, therefore^ be heM 
to be prohibitedf and it is not without the co&sent of botk 
governments that vessels engaged on that service can be 
permitted to take in any goods whatever. The penalty of 
confiscation is aiExed to the abuse of the privileges of m 
cartel ship, and whether the vessel belong to the belligerent 
state or to the enemy it is liable to capture and condeoi- 
iiation.(*) 

16. A vessel with the cargo laden on board sailing un* 

der a passport, safe-conduct, or license from the bellige* 

rent state, whether the property belong to the citizen or 

subjects of the belligerent state, or to the enemy, is exempt 

from capture by the armed vessels of the belligerent state* 

A passport or safe-conduct is granted to protect the'pe^ 

sons and property of an enemy from hostilities within the 

places and times limited therein* They may be granted 

for various purposes ; and it is the sovereign power of the 

state which is to }udge of the expediency of granting them* 

But this authority may be delegated to, and exercised 

t>y its officers* Thus it is incidental to the commission 

vith which an admiral or a general is invested that they 

should have the aitthority to issue these documentf of pro* 

tection#\^'^) 

(«) 4 Rfkbintm^ 355. The Venus. 6 Jlobinsw, 336. The CftroluMkr 
O VtUtel, U 3. C. 17. § 265. 1 £la$k$tone*t C^mmetHarUi^ 259, 
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And it is provided by the laws of the United States, 
that if any person shall violate any safe-conduct, or pass- 
port, duly obtained and issued under the authority of the 
United States, the person so oflGcnding^on conviction, shall 
be imprisoned not exceeding three years, and fined at the 
discretion of the court* 

1 7* Of the same nature are licenses granted by the bel- 
ligt^rent state to trade with its enemy. All commercial 
intercourse being suspended by war, such trade can only be 
legulized by license granted by the sovereign power of the 
state, which is alone competent to decide on all the conside- 
rations of commercial and political expediency, by which 
such an exception from the ordinary consequences of war 
must be controlled.(^) And these licenses are by no meatis, 
as has been commonly supposed, an invention of the present 
times* For Valin, speaking of the frauds by which the com- 
merce and property of the enemy were screened from capture, 
not only on the high seas, but even in the ports of France- 
observes that before the Ordinance on which be was com- 
menting, no other means of counteracting these frauds had 
been discovered than that of delivering passports to the 
vessels of the enemy permitting them to trade with the 
ports of the kingdom upon the payment of a duty of a 
crown per ton. This was done by an ordinance ot 1673, 
upon the ground that as the enemies pf the king availed 
themselves of neutral vessels in order to carry on their 
trade with France, good policy required that by means of 
this tonnage duty the profit heretofore acquired by neu- 
trals should be appropriated to the kingdom. 

18. And, finally, it has b«en usual in maritime wars to 
exempt from capture fishing boats and their cargoes, both 
from views of mutual accommodation between neighbour- 
ing countries, and from tenderness to a poor and industri- 
ous order of people. This custom, so honourable to the 

(') 4 JRobifuon, Vide 21 S. The CowiopoUie, 
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humanity of civilized nations, has fallen into disuse; and 
it is remarkable that both France and England mutually 
reproach each other with that breach of good faith which 
has finally abolished it.C*^) 

(h) 1 Jiobinaon, QOi The Young iacob and Johanna. Vaiin, Sar TOr- 
4onnance» l^ 5 tit« x- Bynkershoeh^ Q. J. T. L. 1. c. S. 
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CHAPTER IIL 

Of enemy's property considered as an object of capture* 

!• Subject to the exceptions mentioned in the forego- 
ing chapter, all things belonging to the enemy are liable to 
capture* And such captures may be made of enemy's 
vessels and his goods laden therein ; or of enemy's goods 
laden in neutral vessels* 

2. By the general Usage of maritime nations, transfers 
of ships and other vessels are made ia writing. If there- 
fore the vessel captured has been transferred from the 
original proprietor, it seems reasonable to require the pro* 
duction of the bill of sale in order to determine the valid!* 
ty of the capture.(^) Where it appears that the transfer 
was made from an enemy to a neutral during the war^ va- 
rious rules have been adopted by the particular Ordinances 
of belligerent nations as to the effect of such transfers, and 
to determine under what circumstances they shall be deem- 
ed valid, or otherwise. 

3. Thus by the British order in council of the 11th No- 
vember, 1807, it was provided. That the sale to a neutral 
of any vessel belonging to his majesty's enemies, shall not 
be deemed to be legal, nor in any manner to transfer the 
property, nor to alter the character of such vessel : and all 
such vessels now belonging, or which shall hereafter belong 
to any enemy of his majesty^ notwithstanding any sale^ or 
pretended sale to a neutral, after a reasonable time shall 
have elapsed for receiving information of this his majesty's 

(») S Eobinson, 122. the Welvaart. 
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order at the place where such sale was effected, shall be 
captured aod bi'ought in, and shall be adjudged as lawfid 
prize to the captors. 

And by the French Regulations of the 23d July, ITOiy 
the 10th October, 1744, and the 26th July, 1778, it is pro- ^' 
Vided that no such transfer to a neutral shall be valid un« 
less made before the declaration of war* 

4* But as these Ordinances make no part of the law of 
nations, so neither are they founded on the principles of 
justice* For as ships are ^ article of commerce, to pro« 
hibit their sale to neutrals, is to pronounce an absolute in* 
terdiction of a branch of trade, which is perfectly innocent 
if carried on with good faith, and which ought not to be 
prohibited by a sweeping rule founded upon an undistin* 
guishing presumption of fraud, that may as well be applied 
to any other commercial transaction as to thia* It is vain 
to allege, in vindication of such innovations upon the law 
of nations^ the example of a similar regulation and practice 
on the part of the enemy, as is done in the above British 
order in council* For retaliation, in order to be just, 
must strike only the offending power : and Me true mode 
of correcting the irregular practice of a nation is^ by pro^ 
testing' against it^ and by inducing that country to reform 
it : it is monstrous to suppose, that because one country has 
been guilty of an irregularity, every other country is let 
hose from the law of nations ; and is at liberty to assume 
as much as it thinks ft.(^^ Nor have these Ordinances any 
binding force even upon the prize courts of the nation un- 
der whose authority they are issued ; for all captures must 
be judged by those tribunals according to the law of na- 
tions and treaties, and not according to the municipal law 
of the belligerent state.(*) 

C) 1 R»bin»m, U% The Flad Oyer. ^ ■ 

(«) Meport of Sir Geitrge Lee.^a* of the 18th January, 1753. Fovstb 
f AoroiXTZoir. Chapt 11. Note f. 
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tion herself on neutral territory^ and send out her boats on 
hostile enterprizes, is an act of hostility much too imine-^ 
diate to be permitted : for supposing th^t even i^i direct hos-* 
tHe use should be required to bring it within the prohibit 
tion of the law •f nations, nobody will say, that the very 
act of sending out boats to ^ect a capture, is not itself an 
act directly hostile-^-rnot complete indeed, but inchoate, andl 
clothed with all the characters of hostility. If this could 
be defended, it might as well be said, that a ship' lying ia 
a neutral station, might fire shot on a vessel lying out of 
file neutral territory ; the injury in that case would not bo 
consummated nor received on neutral ground ; but no one 
would say that such an act would not be a hostile act, im- 
mediately commenced within the neutral territory : And 
what does it signify to the nature of the act considered for 
the present purpose, whether I send out a cannon sfapt which 
shall compel the submission of a vessel lying at two miles 
distance, or whether I send out a boat armed and manned 
to effect the very same thing at the same distance ? It is 
in both instances the direct act of the vessel lying in neu* 
tral ground ; the act of hostility actually begins in the lat* 
ter case with the launching and manning and arming the 
boat that is sent out on such an errand of force. Eut di- 
rect hostility appears not to be necessary ; for whatever has 
an immediate connexion with it is forbidden : you cannot, 
without leave, carry prisoners or booty into a lieutral 
territory, there to be detained, because such an act is an 
immediate continuation of hostility. In the same manner- 
an act of hostility is not to take its commencement on neu- 
tral ground : It is not sufficient to say it is not completed 
there— you are not to take any measure there that shall 
lead to immediate violence ; you are not to avail yourself 
of a station on neutral territory, making as it were a van* 
tage ground of the neutral country, a coantry which is to 
PWry itself with perfect equality betwc^en l^oth b^llige-^ 
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rents, giving neither the one nor the other any advan- 
tage-C) 

Although the immunity of neutral territory from the ex* 
ercise of any belligerent act is generally admitted ; yet an 
ei^eeption to it has been attempted to be raised in the case 
of an enemy vessel met on the high seas, and pursued ; 
which it is said may, in the pursuit, be chased into the li- 
mits of a neutral jurisdiction. The only writer of eminent 
authf>rity who has maintained this anomalous principle is 
Bynkershoek. He himself admits that he had never seen 
it naentioned in the writings of the publicists or among any 
of the European nations^ the Dutch only excepted ; there- 
by leaving the inference open, that even if reasonable in it- 
self, it neither rested upon authority, nor was sanctioned 
by general usage» There is besides some reason to be* 
lieve that he meant to confine the doctrine within narrower 
limits dian have been since sought to be given to it* Be 
this as it may, it is sufficient to observe that the extreme 
caution with which he guards this license to belligerents is 
wholly inconsistent with the exercise of it* For how is an 
enemy to be pursued in a hostile manner within the juris- 
diction of a friendly power without imminent danger of in- 
juring the subjects and property of the latter ? Dumfervet 
opuai^^ the heat and animation excited against '<* llyirg 
foe« there is too much reason to presume little re'gard ^^ ill 
be paid to the consequences that may ensue to th» neutrnl. 

When the fact of a capture within a neutral jui isdictir a 
is established, the capture is done away, and the r^'^percy 
must be restored notwithstanding that it may acti^ '1y be- 
long to an enemy. But it has been held that i\ tift^tstioix^ 
of neutral territory cannot be set up by an individuaA cLim- 
ant, but that it must proceed from the goverT>in;;nt, ^vLosc 
territory is asserted to have been violated,(*^) 

0} 3 RobinM9n, 1^3. The Twee Gebroeders* 

(«) 5 Bofriwon, 15. Tl)« Vrow Aooa Cathsring. Z Mobinson, 16?., In 
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CHAPTER III- 

Of enemy's property considered as an object of capture* 

1. Subject to the exceptions mentioned in the forego- 
ing chapter, all things belonging to the enemy are liable to 
capture. And such captures may be made of enemy's 
vessels and his goods laden therein ; or of enemy's goods 
laden in neutral vessels* 

2. By the general Usage of maritime nations^ transfers 
of ships and other vessels are made in writing. If there- 
fore the vessel captured has been transferred front the 
original proprietor, it seems reasonable to require the pro- 
duction of the bill of sale in order to determine th^ validi- 
ty of the capture. (^) Where it appears that the transfer 
was made from an enemy to a neutral during the war^ va- 
rious rules have been adopted by the particular Ordinances 
of belligerent nations as to the effect of such transfers, and 
to determine under what circumstances they shall be deem- 
ed valid, or otherwise. 

3. Thus by the British order in council of the 11th No- 
vember, 180r, it was provided, That the sale to a neutral 
of any vessel belonging to his majesty's enemies^ shall not 
be deemed to be legal, nor in any manner to transfer the 
property, nor to alter the character of such vessel : and all 
such vessels now belonging, or which shall hereafter belong 
to any enemy of his majesty^ ncHwithstanding any sale, or 
pretended sale to a neutral, after a reasonable time shall 
have elapsed for receiving information of this bis majesty's 

(*) 1 Robinson, X22. the Welvawt. 
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order at the place where such sale was effected, shall be 
eaptured and bi'ought in, and shall be adjudged as lawfid 
prize to the captors. 

And by the French Regulations of the 23d July, 1704/^ 
the 10th October, 1744, and the 26th July, 1778, it is pro- ^^ 
Vided that no such transfer to a neutral shall be valid un- 
less made before the declaration of war* 

4* But as these Ordinances make^ no part of the law of 
nations, so neither are they founded on the principles of f^ 
justice* For as ships are an article of commerce, to pro* 
hibit their sale to neutrals, is to pronounce an absolute in* 
terdiction of a branch of trade^ which is perfecdy innocent 
if carried on with good faith, and which ought not to be 
prohibited by a sweeping rule founded upon an undistin* 
guiahifig presumption of fraud, that may as well be applied 
to any other commercial transaction as to this* It is vain 
to allege, in vindication of such innovations upon the law 
of nations^ the example of a similar regulation and practice 
cm the part of the enemy, as is done in the above British 
order in council* For retaliation, in order to be just, 
must strike only the offending power : and Me true mode 
of correcting the irregular practice of a nation f*, by pro* 
testing against it^ and by inducing that country to reform 
it : it is monstrous to suppose^ that because one country has 
been guilty of an irregularity, every other country is let 
hose from the law of nations ; and is at liberty to assume 
as much as it thinisJit.Q*^ Nor have these Ordinances any 
binding force even upon the prize courts of the nation un- 
der whose authority they are issued ; for all captures must 
be judged by those tribunals according to the law of na« . 
tions and treaties, and not according to the municipal law 
of the belligerent state.(*) 

C) 1 Ihbinton, U% The Flad Oyer. ^ ^ 

(c) Meport of Sir Geitrge Lee,i^c. of the 18th January, 1753. Fovstb 
f soYotXTioir. Chap^. 11. Note f. 
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• 5. The rules which have been laid down by the Ordi- 
nances of belligerent nations requiring ihe production of 
certain prescribed proofs to ascertain the bona- fide naturo 
of such transfers, anfl inferring the existence of enemy in- 
terests from the absence of such proofs, are more just and 
conformable to the law of nations. Thus by the French 
regulations of the irth February, 1694, the 12th May, 
1696, and the 26th Jufy, irrs, revived by decree of the 
Consuls of the 29th Frimaire, 8th year of the RepuUic, it 
is provided, 'Fhat no vessel of enemy built, or originally 
belonging to an enemy proprietor, shall be considered as 
neutral, unless the sale was made in the presence of some 
public officer, before whom such transfers are usually made, 
and unless the bill of sale is found on board, accompanied 
by a legal power given by the former owner, in pase the 
sale is not made by himself* 

6. So also it has been held that such transfers made by 
an enemy to a neutral in time of war, must be an absolute 
and unconditional sale« This rule is applied to guard 
against the frauds which might otherwise be practised, and 
by means of which enemy interests might stiU be preserved 
and protected from capture.(^) And if the vessel, osten- 
sibly transferred, still continues under the control and ma- 
nagement of her former owner> and in the same trade and 
navigation in which she was previously employed, these 
circumstances are deemed sufficient to make void the transr 
fer, and to indicate the continued existence of enemy inte- 
rests rendering the property liable to capture. (^) This 
last rule seems nothing more than a just application of the 
principle of municipal law, by which a sale or other trans- 
fer is opiy valid wherq the actual delivery of the thing ac- 

{}) 2 Bobifum, U7* The Koydt Gedacht. 4 Robinam. 100. Th0 
Sechs Gcschwistern. 

(•) I Rabhu^ny 1. The Vigilantia. 4 Robinson^ 31. The Jemipjr. 
3 hobpiBon, 41« The Jon^e Amelia m the Portland, 



• IICABITIME CATTtJUlsn AKB PRIZES. C5 

companies the transfer ; whilst if it still continues in the 
possession of the original proprietor, it is subject to attach- 
ment for his debts, and if sold cannot be reclaimed by the 
first vendee*(') Thus it is a maxim of the civil law, 7r«- 
dttionibits^ non nudis conventiontlms^ dominia transferuntur^ 
which ^eems to be peculiarly applicable to transfers of en-* 
emy*s property, which^ if such transfers were permitted 
without an actual delivery, might easily be veiled with the 
neutral character and effectually guarded from capture. 

7« If on the other hand no transfer has been made, as 
the laws of most maritime countries require ships and 
vessels to be registered in a public registry^ the certificate 
of registry is the proof naturally to be looked for. And 
as the same laws require that the master and a certain 
proportion of the crew of the vessel should be of the na- 
tion whose flag she bears> the national character of the 
vessel must be determined by those laws. 
- Besides these, the following proofs of propertjr in the u 
vessel and cargo are usually required^ 

1st. The Passport or Sea Letter. This is a permissiom 
from the neutral state to the master of the vessel to pro- 
ceed on the intended voyage, and usually contains his name . . 
[^ and residence, the name, description^ and destination of 
the vessel, with si^oh other matters as the local law and 
practice require. According to those treaties which de- 
\ terminc the character of the goods by that of the vessel 
i on board of which they are laden, and consequently that 
free ships shall make free goods, this is the only document 
or proof of property required. So also by the treaties 
between different maritiine nations, £md Turkey and the 
Barbary powers, it is stipulated that the production of a 
pass from the government whose flag the vessel bears shall 

(0 Pothier, D€ PropH^U, No. 245- 347. 3 Coke, R. 80. b. Twine's 
Jase. 
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be coadusive evidence <^ the property, and didl exenpt 
the vessel and cargo from farther search and detention. 

8d. The Muster Roll, or Xole d^Eyvipage^ contains the 
Barnes, ages, quaUty, and national character of every per* 
son of the ship's company* 

. 5d. The charter party ; if the vessel has been let to 
hire* 

4th. The bills of lading, by which Ae master acknow- 
ledges the receipt of the goods specified dierein, and pro- 
mises to deliver them to the consignee or his order. Of 
d)ese there are usually several duplicates ; of which, one 
ia delivered to the master, one retained by the shipper 
of the goods, and one sent to the ccmsign^s. 

4^h. The invoices, which contain the particulars and 
prices of each parcel of the goods, with a statement of the 
charges thereon, which are usually transmitted from the 
shippers to the consighees. 

' 6tb. The log-book^ or ship's journal, which cootaisos an 
accurate account of the vessel's course, with a short history 
of the occurrences during the V03rage. 

8. As the n^hole of these papers may be fabricated, their 
presence does not necessarily imply a fair case; neither 
does the a,bsence of any of them furnish a conclusive ground 
of condemnation, as has been most unjustly provided by 
the Ordinances of certain belligerent powers. As they 
furnish presumptive evidence only of the property in the 
vessel and cargo belonging to those to whom it purports 
to belong ; so on the other hand their absence affords only 
presumptive evidence of the existence of enemy interests, 
which may be rebutted by other proof of a positive nature 
accounting ior the want of them and supplying their place 
according to the circumstances of each particular case. 
Equally unjust and erroneous are the provisions of those 
Ordinances which prescribe what proportion of the vessel's 
crew shall be of the nation whose flag she bears in order 
to entitle her to the privileges of the national character ; 



VABITIME CAP9VNUI AKB PEIZBS. 0f 

8iflce It is evident that this most be determibed by ibm 
municipal laiF of her own country* 

It was upon thqse principles that the Council of Prize* 

at Paris determined in the case d the American ship Pi« 

gou, which had been condemned Iqr the inferior prize 

court upon the ground of the rok d^Efuipage not being 

found on board as required by several French ordinanees^ 

The commissary of the government, M* Porttdis, in his 

Concbisionsj premised, That all questions of neutrality are 

what are termed in law questions regarding b^na Jlde9m 

He then proceeded to state that neutraliQr. is to be proved | 

and hence the several regulations in the ordinances and 

decrees of France which required the neutral character of 

vessels and their cargoes to be proved by certain enume* 

rated documents, among which is mentioned a rale d^Efui^ 

page in due form \ but that it would be a gross error to 

infer from thence that the want of, or a trifling irregular* 

ity in one of these papers, would in every case have the 

effect of condeii(ining the proper^./ Sometimes regular 

papers cover enemy's property, which other circums^cas 

unmask* In other cases the stands of neutrality break 

through omissions and irregularities in the forms, origin* 

ating in i^tx^ negligence, or grounded on motives free from 

fraud* We must therefore decide not merely by strict 

forms, but by the principles of good faith ; we ouist wf 

with the law that mere omissions and irregularities in the 

fox^ns cannot prejudice the truth, if it can be made other* 

wise to appear, and si aliquid ex solenmibtis de^ciatj cum 

ejuitas poscitj subveniendum est. In conformity widi these 

reasonings the Council reversed the sentence of the inferior 

court and decreed restitution of the ship and cargo to the 

American claimant. 

9. It is evident that goods the property of the enemy 
laden in enemy's vessels are subject to capture. But that 
the goods of a neutral laden on board the vessels of an 
enemy should be subject to capture and condemnation is - 
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ittani&stly contcary to reason and justice. But unreason-' 
able and unjust as this rule noay be^ it has been incorpor-* 
ated into the prize laws of certain nations^ and by them 
enforced at different periods. 

Thus by the French Ordinances of 1543 and 1584, the 
goods of a friend laden on board enemy's vessels are de- 
clared good prize. , The contrary was provided by the 
Declaration of February, 1650 ; but by the Ordinance of 
August, 1681, L. 3. tit. 9. des Prises^ art. 7. the former 
rule was again established. Valin and Pothier are able to 
find no better arguments in support of this rule than that 
those^ who lade their goods on board enemy's vessels there- 
by favour the commerce and navigation of the enemy, and 
by this act are considered in law as submitting themselves 
to abide the fate of the vessel ; and Valin triumphantly 
asks, How ,can it be that the goods of friends and allies, 
found in an enemy's ship,, should not be liable to confisca- 
tion^ wh^ilst those even of mbjects are liable to it i To 
which Pothier hiniself furnishes the proper answer, That 
in r/sspect to goods the property of the king's subjects, in 
lading them on board enemy's vessels, they contravene the 
law, which interdicts to them all commercial intercourse 
with the ei?emy,-^pd they deserve to lose their goods for 
the violation of the law.(8) And the fallacy of the argu- 
ments by which this ride is attempted to be supported 
consists in assumipg what requires to be proved, that by 
the act of lading hLs goods op board an enemy's vessel the 
neutral submits himself to abide the fate of the vessel. 
For it cannot be pretended that the goods are subject to 
capture and confiscation ex re^ since their character of neu- 
tral property exempts them from this, liability. Nor can 
it be shewn that they are thus liable ex delictu^ unless it 
be shewn that tlie act of thus lading them on board is an 

(g) Valiny Sur rOrdonnance, U 3. tit 9. dcs Prists^ axt 7. Pathkr, D« 
l»ropri^t^, No. 96. 
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offence against the law of nations. It is therefine widi 
reason that Bynkenhoek concludes that this nile> establish- 
ed by the ordinances of certain belligerent powers and in- ^ 
corporated in some treaties, cannot be defended upon sound *" 
principles : for why, he asks, should I not be allowed to 
make use of my friend's ship to cany my property, not- 
withstanding his being at war with you i If treaties do 
not prohibit, I am at liberty to trade with yaur enemy; 
and if so, I may likewise entcsr into any kind of eontracC 
with him, buy, sell, let, hire, 8tc. Therefore^ if I hmc 
engaged his vessel and his labour, to carry my gooda across 
the seas, I have done that which was lawful on every prin« 
ciple. YoU) as his enemy^ may take and confiscate his 
ahip, but by what law wifl you also take and confiscate the 
goo<ls that belong to me, who am your frieod i All that I 
am bound to do, is, to prove that they are really mint* 
iBut what shall we say, continues he, if the owners of die 
goods ' knew and consented that they riiould be shipped on 
board the vessel of theu: firiend, indeed, but of your ene- 
my i I should think that this knowledge and consent do 
not authorize a confiscation. Hie matter depends ii^oii 
this question only^ whether the owners of the goods, in 
shipping them on board of an enemj^s vessel have acted J 
lawfully or unlawfully i I have contended lor the former 
position, because, as I may lawfully carry on any kind of . 
trade with your enemy, I think that I may therefore enter 
into any kind of contract with him, and make use^ for n 
valuable consideration, of his ship for my own utility* 
Take if you can^ every thing which belongs to your ene- 
my, but restore to me what is my own, beeause I am your 
friend, and in shipping my goods, I have not intended to 
do you any injury.(*') 

And in conformity with these principles is the docti^ine 
of the law of nations as Isud down by the most eminent 

(>>} JDuPtmceaiiiB B^ttkenh^j^ C. 23«p«l<Mi 
10 
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authoritieft, from that venerable code of public and mari- 
time law the Cojuoiato del Marey to the moat modem writ- 
crs.O) 

10. A question arises whether the captor of an enemy's 
ship be entitled to freight upon the goods of a neutral 
thus captured and restored according to the foregoing 
principle. And the Consolato del Mare^ c. 273^ has de- 
termined that the freight is to be paid to the captor by the 
neutral in the same manner aa if the voyage had been 
ternunated. But thig determination is justly contested by 
Bynkershoek, upon the ground that the freight was not 
due to the ship unless the goods had been carried to their 
destined port, or the captor is ready to cany them thith- 
er.^) This doctrine is adhered to in practice; freight 
being paid to captors only where the ship and cargo are 
carried to the port of their original de&tination for adju« 
dlication, and the former condemned^ whilst the latter, is 
resitored %Q) and to eaptbts carrying the goods not to the 
ac;tual port of destination, but to the daimiaTits' own coun- 
try ^ and to the ports to which they would have consigned 
them if not prevented by the regulations of the country 
to which they had actually consigned them.("') But where 
freight was demanded by the captors, upon the ground 
that the goods were sold advantageously for the neutral 
claimants in the country of the captors, and at the particu- 
lar request of the claimants, it was refused ; because this 
ground of distinction was held not to be sufficient to take 
the case oiat of the general rule. In all cases, e:s:cept those 

(') Consolato del Mare, c. 2/3. Crotius, de J. B. ac P. I^ 8. €• 6, § 2$ 

,U Seinnecifu, 0c nav. oh vect. mere. com. c. 9. § 9. Vattel, L» 3. c. T. § 116. 

JBvrtemaqui, Tome 3. Part 4. c. 4. $ 1. Loccenhie, De J. M. L. 3. c 4— 

Voet, In Pandect. L. 49, tit 15. $ S. Hubner^ Tome 1, c. 9. J 1. MaiF- 

ten», Lf. 8. c. j6. $ 10« 

C') BjfnkgTBhoek, Q. J. P. L. 1. c. 13. 

(0 4 Bohimon, 278. The Fortuna. 

C") 5i?oMnf«i,67« The Diana. 
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before mentioned, freight 19 held not to be due^ idthough 
the $htp may have performed a very large part of her in* 
tended voyage, and so large a portion, as to raise at first 
sight. an appearance of hardship and injustice in the refu- 
sal of freight, and to suggest a donbt whether it mig^t not 
be a better rule to allow a proportion of freight pro rata 
iteneris peractu But such a rule would be foupd to b^ 
productive of much practical injustice, and would lead to 
endless litigation and uncertainty, in the discussion of the 
particular circumstances that would be relied on in every 
case. The possible advantage or tiisadvantag'e of an inter- 
ruption of the original voyage by capture, is but an acci* 
dental circumstance to which a court of prize will but 
slightly attend* It would introduce a lab3rrinth of minute 
considerations through which the court could not find its 
way.(») 

1 !• The regulations and practice of certain nations, at 
different periods, have not only considered enemy's goods 
laden in neutral vessels as subject to capture^ but have also 
confiscated the neutral vessels, on board of which they were 
laden. Thus by the French Ordinance of August, 1681, d!r# 
Prises^ art. f. all vessels taken with enemy's goods laden 
on board are declared good prize. The contrary rule had 
been adopted by preceding Ordinances, and was revived 
by the Regulation of the 21st October, 1744, by which it 
was declared. That in case there should be found on 
board of neutral vessels, of whatever nation, goods or 
effects belonging to his majesty's enemies, the goods or ef- 
fects shall be good prize, and the vessels shall be restored* 
Valin admits that this jurisprudence, which continued to 
prevail in the French courts of prize from 1681 to 1744*4 
was peculiar to them and to the Spanish ; but that the 
usage of other nations was only to confiscate the goods of 

(») 6 Mobinwi, 269. The Yrov Anas Gatharint. 1 Edwtrds, S6. Tke 
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• 5. The rules which have been laid down by the Ordi- 
nances of belligerent nations requiring ihe producti(>h of 
certain prescribed proofs to ascertain the bona fidt naturo 
of such transfers, anfl inferring the existence of enemy in- 
terests from the absence of such proofs, are more just and 
conformable to the law of nations. Thus by the French 
regulations of the ITth February, 1694, the 12th May, 
1698, and the 26th Jufy, l^rs, revived by decree of die 
Consuls of the 29th Frimaire, 8th year of the Republic, it 
is provided, 'Fhat no vessel of enemy built, or originally 
belonging to an enemy proprietor, shall be considered as 
neutral, unless the sale was made in the presence of some 
public officer, before whoin such transfers are usually made, 
and unless the bill of sale is found on board, accompanied 
by a legal power given by the former owner, in paose the 
sale is not made by himself. 

6. So also it has been held that such transfers made 1>y 
stn enemy to a neutral in time of war, must be an absolute 
and unconditional sale« This rule is applied to guard 
against the frauds which might otherwise be practised, and 
by means of which enemy interests might stiU be preserved 
and protected from capture.(^) And if the vessel, osten* 
sibly transferred, still continues under the contrcd and ma«> 
nagement of her former owner> and in the same trade and 
navigation in which she was previously employed, these 
circumstances are deemed sufficient to make void the trans- 
fcr, and to indicate the continued existence of enemy inte- 
rests rendering the property liable to capture.(^) This 
last rule seems nothing more than a just application of the 
principle of municipal law, by which a sale or other trans- 
itt is oply valid wherq the actual delivery of the thing ac- 

(**) 2 2?oWiMwi, ISr. The Noydt Gedacht 4 Robinson. 100. Th« 
Sechs Geschwistern. 

(e) I Bobinsbny 1. The Vigilantia. 4 Robinson^ 31. The Jemnyr. 

3 kobinson, 41. The Jonee Amelia in the Portland. 
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companies the transfer ; whilst if it still continues in the 
possession of the original proprietor, it is subject to attach- 
ment for his debts, and if sold cannot be reclaimed by the 
first vendee.(') Thus it is a maxim of the civil law, Tra* 
dttionibus^ non nudis conventiontlms^ dominia transferuntur^ 
which ^eems to be peculiarly applicable to transfers of en- 
emy's property, which^ if such transfers were permitted 
without an actual delivery, might easily be veiled with the 
neutral character and effectually guarded from capture* 

7* If on the other hand no transfer has been made, as 
the laws of most maritime countries require ships and 
vessels to be registered in a public registry^ the certificate 
of registry is the proof naturally to be looked for. And 
as the same laws require that the master and a certain 
proportion of the crew of the vessel should be of the na- 
tion whose flag she bears^ the national character of the 
vessel must be determined by those laws. 
' Sesides these^ the following proofs of prqpertjr in the 
vessel and cargo are u&ually required^ 

1st. The Passport or Sea Letter. This is a permissiom 
from the neutral state to the master of the vessel to pro- 
ceed on the intended voyage, and usually contains his name 
[^ and residence, the name, description^ and destination of 
the vessel, with such other matters as the local law and 
practice require. According to those treaties which de- 
\ termine the character of the goods by that of the vessel 
I on board of which they are laden, and consequently that 
free ships shall make free goods, this is the only document 
or proof of property required. So also by the treaties, 
between different maritiine nations, and Turkey and the 
Barbary powers, it is stipulated that the production of a 
pass from the government whose flag the vessel bears shall 

(0 JPor/tfcr, Ih PropH^U, No. 245- 347. 3 CoAre, R. 80. b. Twine's 
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be conclusive evidence of the prqierty, ud diall exempt 
the veesei and cargo from further search and detention. 

Sd. The Master Roll, or Hole d^Efuipag€^ contams the 
names, ages, quality, and national character Kji every per* 
son of the ship's company* 

. 3d* The charter party; if the vessel has been let to 
hire. 

4th. The bills of lading, by which the master aclenow- 
ledges the receipt of the goods spedfied herein, and pro- 
mises to deliver them to the consignee or his order. Of 
these there are usually several duplicates i of whidi, one 
IS delivered to the master, one retaiaed by the shipper 
0f the goods, and one sent to the consign^s. 

#th« The invoices, which contain the particulars and 
prices of each parcel of the goods, with a statement of the 
charges thereon, which are usually transmitted from the 
shippers to the consigliees. 

' 6tb. The log^-book^ or ship's journal, which contains an 
accurate account of the vessel's course, with a short histoxy 
^ the occurrences during the voyage. 

8. As the whole of diese papers may be fabricated, their 
presence does not necessarily imply a fair case; neither 
does the aj)sence of any of them furnish a conclusive ground 
of condemncction, as has been most unjustly provided by 
the Or^nanbes of certain belligerent powers. As they 
furnish presumptive evidence only of the property in the 
vessel and cargo belonging to those to whom it purports 
to belong ; so on the other hand their absence affords only 
presumptive evidence of the existence of enemy interests, 
which may be rebutted by other proof of a positive nature 
accounting ibr the want of them and supplying their place 
according to the circumstances of each parttciilar case. 
Equally unjust and erroneous are the provisions of those 
Ordinances which prescribe what proportion of the vessel's 
crew shall be of the nation whose flag she bears in order 
to entitle her to the privileges of the national character; 
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nmcc it is evident fthsit this most be detenaitaed by ibm 
mimicipal lav of her own countxy* 

It was upon tb^&e principles that the Council of Prizes 
at Paris determined in the case of the American ship Pi« 
gou, which had been condemned by the inferior prize 
court upon the ground of the f^k d^Efmpage not being 
found on board as required by several French ordinanees* 
The commissary of the government, M» Portaiis, in his 
Concbtsionsj prepiised. That all questions of neutrality are 
what are termed in law questions regarding b^na fi4t9. 
He then proceeded to state dmt neutrality is to be proved | 
and hence the several regulaticms in the ordinances and 
decrees of France which required the neutral character of 
vessels and their cargoes to be proved by certain enume* 
rated documents, among which is mentioned a roUd^Eftd^ 
page in due form ; but that it would be a gross error to 
infer from thence that the want of, or a trifling irregular* 
ity in one of these papers, would in every case have the 
effect of ccmdemning the property*/ Sometimes regular 
papers cover enemy's property, which other circums^ces 
unmasic* In other cases the stamps of neutrality break 
through omissions and irregularities in the forms, origin* 
ating in ^ere negligence, or grounded on motives free from 
fraud* We must therefore decide not merely by strict 
forms, but by the principles of good faith ; we nmst say 
with the law that mere omissions and irregularities in the 
forms cannot prejudice the truth, if it can be made other- 
wise to appear^ and si aliqvid ex solenmibua deficiatj cum 
tquitas poscity subveniendum est. In conformity with these 
reasonings the Council reversed the sentence of the inferior 
court and decreed restitution of the ship and cargo to the 
American claimant. 

9. It is evident that goods the property of the enemy 
laden in enemy's vessels are subject to capture* But that 
the goods of a neutral laden on board the vessels of an 
enemy should be subject to capture and condemnation is - 
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t authoritiefti from tbat venerable code of public and mari- 
. time law the Cotuolato del Mare^ to the moat modem writ- 
crs^O) 

10* A question arises whether the captor of an enemy's 
ship be entitled to freight upon the goods of a neutral 
thus captured and restored according to the foregoing 
principle. And the Consolato del Mare^ c. 273, has de- 
termined that the freiglit is to be paid to the captor by the 
sieatral in the same manner as if the voyage had been 
terminated. But this determinatibn is justly contested by 
Bynkershoek, upon the ground that the freight was not 
due to the ship unless the goods had been carried to their 
destined port, or the captor is ready to carry them thith- 
er«^) Tliis doctrine is adhered to in practice; freight 
being paid to captors only where the ship and cargo are 
carried to the port of their original desdnation for adju- 
dlicadon, and the former sondemnedi whilst the latter, is 
reatfMred :(^) and to eaptbts carrying the goods not to the 
actual port of destination, but to the daimants' own coim" 
iry^ and to the ports to which they would have consigned 
them if not prevented by the regulations of the country 
to which they had actually consigned them.('>) But where 
freight was demanded by the captors, upon the ground 
that the goods were ^old advantageously for the neutral 
claimants in the country of the captors, and at the particu- 
lar request of the claimants, it was refused ; because this 
ground of . distinction was held not to he sufficient to take 
the case out of the general rule. In all cases, eiccept those 

(0 CoMolato del Mare, o. 273. Grotiut, de J. B. ac P. I> 6. c. 6, $ 26 

;U Beitmecifu. De nav. oh vect. mere, com. c. 9. § 9. Vattel, L. 3. c. 7, § 116. 

Bvrlemagm, Tome 3, Part 4. c. 4. J 1. Loccemiue, De J. M. L. 3. c. 4— 

Voeu In Pandect. L. 49. tit 15. J 5. Hubner^ Tome 1, c 9. J 1. Mot- 
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C') Bynk»r»hw:k, <J. J, P. L. 1. c. 13, 

(0 4 JtobiruM, 278. The ForUma,. 
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before meotioned, ft*eight i» held not to be due^ although 
the ^hip may have performed a very large part of her ia* 
tended voyage, and so large a portion, as to raise at first 
sight. an appearance of hardship and injustice in the refu- 
sal of freigiit, and to suggest a doubt whether it mig^t not 
be a better rule to allow a proportion of freight pro rata 
iteneris peractu But such a rule would be foupd to be 
productive of much practical injustice, and would lead to 
endless litigation and uncertainty, in the discussion of. the 
particular circumstances that would b& relied on in every 
case. The possible advantage or disadvantage of an inter- 
ruption of the original voyage by capture, is but an acci<* 
dental circumstance to which a court of prize will but 
slightly attend* It would introduce a labyrinth of minute 
considerations through which the court could not find its 
way.(») 

1 1* The regulations and practice of certain nations, at 
different periods, have not only considered enemy's goods 
laden in neutral vessels as subject to capture^ but have also 
confiscated the neutral Vessels, on board of which they were 
laden* Thus by the French Ordimance of August, 1681, de9 
Prises^ art* f* all vessels taken with enemy's goods laden 
on board are declared good prize* The contrary rule had 
been adopted by preceding Ordinances, and was revived 
by the Regulation of the 21st October, 1744, by which It 
was declared. That in case there should be found on 
board of neutral vessels, of whatever nation, goods or 
effects belonging to his majesty's enemies, the goods or ef- 
fects shall be good prize, and the vessels shall be restored* 
Valin admits that this jurisprudence, which continued to 
prevail in the French courts of prize from 1681 to 1744# 
was peculiar to them and to the Spanish ; but that the 
usage of other nations was only to confiscate the goods of 

(») 6 Hobifwm, 2^. The Vrow Anas Gstharina, 1 Edvmrds, S6. Tke 
H^rtuna. 
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CHAPTER III. 

Of enemy's property considered as an object of capture. 

t. Subject to the exceptions mentioned in the forego- 
ing chapter, all things belonging to the enemy are liable to 
capture. And such captures may be made of enemy's 
vessels and his goods laden therein ; or of enemy^s goods 
laden in neutral vessels* 

2. By the general Usage of maritime nations, transfers 
of ships and other vessels are made in writing. If there- 
fore the vessel captured has been transferred from the 
original proprietor, it seems reasonable to require the pro- 
duction of the bill of sale in order to determine th^ validi- 
ty of the capture.(^) Where it appears that the transfer 
was made from an enemy to a neutral during the war^ va- 
rious rules have been adopted by the particular Ordinances 
of belligerent nations as to the effect of such transfers, and 
to determine under what circumstances they shall be deem- 
ed valid, or otherwise. 

3. Thus by the British order in council of the 11th No- 
vember, 1807, it was provided. That the sale to a neutral 
of any vessel belonging to his majesty's enemies^ shall not 
be deemed to be legal, nor in any manner to transfer the 
property^ nor to alter the character of such vessel : and all 
such vessels now belonging, or which shall hereafter belong 
to any enemy of his majesty5 notwithstanding any sale, or 
pretended sale to a neutral, after a reasonable time shall 
have elapsed for receiving information of this his majesty's 

(») 1 Robinson, 122. the Wclva>rt. 
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order at ihe place where such sale was effected, shall be 
captured and bi'ought in» and shall be adjudged as lawful 
prize to the captors. 

And by the French Regulations of the 23d July, 1 704| 
the 10th October, 1744, and the 26th July, 1778, it is pro* ^ 
tided that no such transfer to a neutral shall be valid uii« 
less made before the declaration of war* 

4. But as these Ordinances make, no part of the law of 
nations, so neither 9re they founded on the principles of 
justice* For as ships are an article of commerce, to pro« 
hibit their sale to neutrals, is to pronounce an absolute in* 
terdiction of a branch ot trade, which is perfecdy innocent 
if carried on with good faith, and which ought not to be 
prohibited by a sweeping rule founded upon an undistin« 
guishingpresurapticm of fraud, that may as well be applied 
to any other commercial transaction as to this* It is vain 
to allege, in vindication of such innovations upon the law 
of natiottSi the example of a similar regulation and practice 
on the part of the enemy, as is done in the above British 
order in council* For retaliation, in order to be just^ 
must strike only the offending power : and the true mode 
ef correcting the irregular practice of a nation iSj by pro* 
testing against it, and by inducing that country to reform 
it : it is monstrous to suppose, that because one country has 
been guilty of an irregularity, every other country is let 
loose from the law of nations ; and is at liberty to assume 
as much as it thinks ft.(^^ Nor have these Ordinances any 
binding force even upon the prize courts of the nation un- 
der whose authority they are issued ; for all captures must 
be judged by those tribunals according to the law of na« 
tions and treaties, and not aceording to the municipal law 
of the belligerent state.(*) 

C*)\IbhinwhU% The Flad Oyer. 

(c) MepoH of Sir George Lee^tHc, of the 18th Jsnuary, 1753. FowmTB 
raoTotXTioir. Chapt 11. Note £ 
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• 5. The rules which have been laid down by the Ordi- 
nances of belligerent nations requiring jfhe production of 
certain prescribed proofs to ascertain the bona Jidt nature 
of such transfers, ami inferring the existence of enemy in- 
terests from the absence of such proofs, are more just and 
conformable to the law of nations. Thus by the French 
regulations of the irth February, 1694, the 12th May, 
1698, and the 26th July, ir^S, revived by dectee of the 
Consuls of the 29th Frimaire, 8th year of the Republic, i% 
is provided. That no vessel of enemy built, or originally 
belonging to an enemy proprietor, shall be considered as 
neutral, unless the sale was made in the presence of some 
public officer, before whoni such transfers are usually made, 
and unless the bill of sale is found on board, accompanied 
by a legal power given by the former owner, in pase the 
sale is not made by himself. 

6« So also it has been held that such transfers made by 
an enemy to a neutral in time of war, must be an absolute 
and unconditional sale. This rule is applied to guard 
against the frauds which might otherwise be practised, and 
by means of which enemy interests might still be preserved 
and protected from capture.(^) And if the vessel, osten- 
sibly transferred, still continues under the control and ma- 
nagement of her former owner, and in the same trade and 
navigation in which she was previously employed, these 
circumstances are deemed sufficient to make void the transr 
f^r, and to indicate the continued existence of enemy inte- 
rests rendering the property liable to capture.(^) This 
last rule seems nothing more than a just application of the 
principle of municipal law, by which a sale or other trans- 
fer is oply valid wherq the actual delivery of the thing ac- 

C*) 2 Hobimm, 127. The Noydt Gedacht. 4 Robinson. 100. The 
Sechs Gcschwistern. 
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compaBies the transfer ; whilst if it still continues in the 
possession of the original proprietor, it is subject to attach- 
ment for his debts, and if sold cannot be reclaimed by the 
first vendee*(^) Thus it is a maxim of the civil law, Tra-- 
ditionibus, non nudis convcntionibus^ dominia tranrferuntur^ 
which ^eems to be peculiarly applicable to transfers of en* 
emy's property, which^ if such transfers were permitted 
without an actual delivery, might easily be veiled with the 
neutral character and effectually guarded from capture* 

7« If on the other hand no transfer has been made, as 
the laws of most maritime countries require ships and 
vessels to be registered in a public registry^ the certificate 
of registry is the proof naturally to be looked for* And 
as the same laws require that the master and a certain 
proportion of the crew of the vessel should be of the na- 
tion whose flag she bears> the national character of the 
vessel must be determined by those laws. 
' Besides these, the following proofs of prc^er^ in the l 
vessel and cargo are usually requtredt^ 

1st. The Passport or Sea Letter* This is a permissiom 
from the neutral state to the master of the vessel to pro- 
ceed on the intended voyage ^ and usually contains his name , 
[^ and residence, the name, description^ and destination of 
the vessel, with such other matters as the local law and 
practice require. According to those treaties which de- 
^ termtne the character of the goods by that of the vessel 
I on board of which they are laden, and consequently that 
free ships shall make free goods, this is the only document 
or proof of property required. So also by the treaties, 
between different maritipie nations, and Turkey and the 
Barbary powers, it is stipulated that the production of a 
pass from the government whose flag the vessel bears shall 

(0 PotMcr^ De JPropri^t^^ No. 345- 347. 3 Coke, K. 80. b. Twine's 
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be coacluaive evidence of the ftdptviy^ ud diall exeatpt 
the veesei and cargo from farther search and detention. 

Sd« The Muster Roll, or Mole d^Efuipagt^ contama the 
names, ages, quality, and national character ci every per- 
■on of the ship's company* 

. 3d* The charter par^ i if the vessel has been let to 
bire« 

4th* The bills of lading, by which the master acknow- 
ledges the receipt of the goods specified therein, and pro- 
mises to deliver them to the consignee 6r his order. Of 
ibese there are usuaUy several duplicates i of which, one 
ia delivered to the master, one retained by the shipper 
af the goods, and one sent to the consign^s. 

#th. The invoices, which cont;ain the particulars and 
prices of each parcel of the goods, with a statement of the 
charges thereon, which are usuaUy transmitted from the 
ahippers to the consigliees. 

' 6tb. The log-book^ or ship's journal, which contains an 
accurate account of the vessel's course^ with a short histoxy 
^ the occurrences during the voyage. 

8* As the whole of these papers may be fabricated, their 
presence does not necessarily imply a fair case; neither 
does the absence of any of them furnish a conclusive ground 
of condemnation, as has been most unjustly provided by 
the Or^nantes of certain belligerent powers. As they 
famish presumptive evidence only of the property in the 
vessel and cargo belonging to those to whom it purports 
to belcmg ; so on the other hand their absence affords only 
presumptive evidence of the existence of enemy interests, 
which may be rebutted by other proof of a positive nature 
accounting ibr the want of them and supplying their place 
according to the circumstances of each particular case. 
Equally unjust and erroneous are the provisions of those 
Ordinances which prescribe what proportion of the vessel's 
crew shall be of the nation whose flag she bears in order 
to entitle her to the privileges of the national character; 
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nmct it is evident fthsit ibis most be detemitaed by the 
municipal lav of her own country* 

It was upon these principks that the Council of Prizee 
at Paris determined in th^ case of the American ship Pt« 
gou, which had been condemned by the inferior prize 
court upon the ground of the rok d*E^page not being 
found on board as required by several French ordinances^ 
The commissary of the government, M» Portalis, in his 
Conclusions^ premised. That all questions of neutrality are 
w^hat are termed in law questions regarding b^na fides. 
He then proceeded to state that neutrality is to be proved | 
and hence the several regukticms in the ordinances and 
decrees of France which required the neutral character of 
vessels and their cargoes to be proved by certain enume* 
rated documents, among which is mentioned a role iPJEfni^ 
page in due form ; but that it would be a gross error to 
infer from thence that the want of, or a triiing irregular* 
Uy in one of these papers, would in every case have the 
effect of ccmdemning the property. / Sometimes regular 
papers cover enemy's property, which other circumstances 
unmask* In other cases the stamps of neutrality break 
through omissions and irregularities in the forms, origin* 
ating in ^ere negligence, or grounded on motives free from 
fraud* We must therefore decide not merely by strict 
forms, but by the principles of good faith ; we must say 
with the law that mere omissions and irregularities in the 
forms cannot prejudice the truth, if it can be made other- 
wise to appear, and si aliquid ex solenmibus defidai^ cum 
tquitas poscitj subveniendum esu In conformity with these 
reasonings the Council reversed the sentence of the inferior 
court and decreed restitution of the ship and cargo to the 
American claimant. 

9. It is evident that goods the property of the enemy 
laden in enemy's vessels are subject to capture. But that 
the goods of a neutral laden on board the vessels of an 
enemy should be subject to capture and condemnation is - 
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mani^stly centrary to reason and justice* But unreason^ 
«ble and unjust as this rule may ht, it has beea in{:orpor^ 
Uted into the prize laws of certain nations^ and by them 
enforced at different periods. 

Thus by the French Ordinances of 1543 and 1584, the 
goods of a friend laden on board enemy's vessels are de- 
clared good prize. . The . contrary was provided by the 
Declaration of February, 1650; but by the Ordinance of 
August, 1681, L. 3. tit. 9. des Prises ^ art. 7* the former 
rule waA agsun established. Valin and Pothier are able to 
find no better arguments in support of this rule than that 
those^ who lade their goods on board enemy's vessels there* 
by favour the commerce and navigation of the enemy, and 
by this act ftre^ considered in law as submitting themselves 
to abide the, fate of the. vessel; and Valin triumphandy 
asks, How ^can it be that the goods of friends and allies, 
foimd in an enemy's ship,, should not be liable to confisca* 
tion> whilst those even of subjects are liable to it i To 
which Pothier himself furnishes the proper answer, That 
in rpspect to goods the property of the king's subjects, in 
lading them outboard enemy's vessels, they contravene the 
law, which interdicts to thctti all commercial intercourse 
with the enemy, and they deserve to lose th^ir goods for 
the violation of the law.(s) And the fallacy of the argu- 
njents by which this rule is attempted to be supported 
consists in assuming wh^t requires to be proved, that by 
tlie act of Ijidin^ his goods on board an enemy's vessel the 
ncu,tral submits himself to abide the fate of the vessel. 
For itxanuotbe pretended that the goods are subject to 
capture and confiscation ex re^ since their character of neu- 
tral property ej^empts them from this, liabirit)^ Nor can 
it be shewn that they are thus liable ex delictu^ unless it 
be shewn that tl^ act of thus lading them on board is an 

(«) Valin, Sur rOrdonnance, L, 3. tU 9. des Pria^t, art 7. Potliier, D« 
Fropn^ic, No. 96. 



MARITIVB CAVTITRES AKD PRIZS8. Of 

effence against the law of tuttions. It is there&re wtfh 
reason that Bjnakershoek concludes that dits riile^ establish- 
ed^ by the ordinances of certain belligerent powers and in- ^ 
corporated in some treaties, cannot be defended upon sound **" 
principles : for why, he asks, should I not be allowed to 
make use of my friend's ship to cany my property, not- 
withstanding his being at war with you i If treaties do 
not prohibit, I am at liberty to larade with yaur enemy $ 
and if so, I may likewise enter into any kind of contraec 
with him, buy, sell, let, hire, 8cc. Ther^ore, if I hmt 
engaged his vessel and his labour, to carry my gooda across 
the seas, I have done that which was lawful on every prin- 
ciple. You, as his enemy^ may take imd confiscate his 
ship, but by what law wifi you idso take and confiscate die 
goocis that belong to me, who am your friend i All that I 
am bound to do, is, to prove that they are really mint* 
But what shall we say, continues he, if the owners of the 
goods ' knew and consented that they riiould be shipped on 
board the vessel of their friend, indeed, but of your eM- 
my i I should think that this knowledge and consent do 
not authorize a confiscation* llie matter depends i^kms 
this question only> whether the owners of the goods, in 
shipping them on board of an enemy's vessel have acted ' 
lawfully or unlawfully i I have contended fior the former 
pssltion, because, as I may lawfully carry on any kind of . 
trade with your enemy, I think that I may therefore enter 
into atiy kind of contract with him, and make use, for a 
valuable consideration, of his ship for my own utility* 
Take if you can, every thing which belongs to your ene- 
my, but restore to me what is my own, because I am your 
friend, and in shipping my goods, I have not intended to 
do you any injury.^*^) 

And in conformity with these principles is the doctfine 
sf the law of nations as laid down by the most eminent 

(i*) JDuPtmcecftet JBynkerthndp^ c. 13*p.i<Mi 
10 
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) authoritiefti from tbat venerable code of public and mari- 
^ time law the Cotuolato del Mare^ to the moat modem writ* 
crs<0 

10* A question arises whether the captor of an enemT'is 
ship be entitled to freight upon the goods of a neutral 
thus captured and restored according to the foregoing 
principle. And the Cona^lato del Mare^ c. 273, has de- 
termined that the freight is to be paid to the captor by the 
sieutral in the same manner as if the voyage had been 
terminated. But this determination is justly contested by 
Bynkershoek, upon the ground that the freight was not 
due to the ship unless the goods had been carried to their 
destined port, or the captor is ready to carry them thith- 
er«^) This doctrine is adhered to in practice; freight 
being paid to captors only where the ship and cargo are 
carried to the port of their original destination for adju- 
dication, and the former condemned, whilst the latter, is 
reatcnred :(^) and to captors carrying the good» not to the 
actual port of destination, but to the daimants' own coun- 
try^ and to the ports to which they would have consigned 
them if not prevented by the regulations of the country 
to which they had actually consigned them.(">) But where 
freight was demanded by the captors, upon the ground 
that the goods were sold advantageously for the neutral 
claimants in the country of the captors, and at the particu- 
lar request of the claimants, it was refused ; because this 
ground of distinction was held not to he suflScient to take 
the cMe out of the general rule. In all cases, except those 

(0 Coruolato del Mare, c. 273. Grotius, de J. B. ac P. h. 6. c, 6, $ 2^ 

.U Beinnecifu. De nav. oh vect. mere, com. c. 9. § 9. Vattel, L. 3. c. T. § 116. 

Burlemaqui, Tome 3. Part 4. c. 4. J 1. Loccemue, De X M. L. 3. c 4— 

Voet, In Pandect. L. 49. tit 15, J S, Hitbner^ Tome 1, c 9. J 1. Map- 

iefi§, L. 8. c. J& $ 10. 

(k) JByOwahoek, q. J. P. h. 1. C. 13, 

(0 4 JShbittiM, 278. The ForUma,. 

i"») 5 Xobittm, 67. The Diaos, 
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before mentioned, ft*eig^t ia held not to be due^ although 
the ^hip may have performed a very large part of her in* 
tended voyage, and so large a portion, as to raise at first 
sight an appearance of hardship and injustice in the refu- 
sal of freight, and to suggest a donbt whether it mig^t not 
be a better rule to allow a proportion of freight pro rata 
itcneris peractu But such a rule would be found to be 
productive of much practical injustice, and wotild lead to 
endless litigation and uncertainty, in the discussion of the 
particular circumstances that would b& relied on in every 
case. The possible advantage or t^sadvantage of an inter* 
ruptioQ of the original Voyage by capture, is but an acci-* 
dental circumstance to which a court of prize will but 
slightly attend* It would introduce a labyrinth of minute 
considerations through which the court could not find its 
Way*(^) 

1 !• The regulations and practice of certain nations, at 
different periods, have not only considered enemy's goods 
laden in neutral vessels as subject to capture^ but have also 
confiscated the neutral Vessels, on board of which they were 
Uden* Thus by the French Ordinance of August, 1681, de» 
Prises^ art* f* all vessels taken with enemy's goods laden 
on board are declared good prize. The contrary rule had 
been adopted by preceding Ordinances, and was revived 
by the Regulation of the 21st October, 1/44, by which It 
was declared. That in case there should be found on 
board of neutral vessels, of whatever nation, goods or 
effects belonging to his majesty's enemies, the goods or ef- 
fects shall be good prize, and the vessels shall be restored* 
Valin admits that this jurisprudence, which continued to 
prevail in the French courts of prize from 1681 to 1744^ 
was peculiar to them and to the Spanish ; but that the 
usage of other nations was only to confiscate the goods of 

(«) 6 jRoMfwrn, 269. The Vrow Anas Gatharinar 1 Edwards, S6, Tke 

RDFtUDA. 
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the etieiny.('') The Regulatioii of the 21st October, t7Mp 
continued to he observed in the prize courts of France 
from its date until the French revolution ; when b|r a law 
of the 29tb Nivose, 6tb, year of the Republic, it was pro- 
vided tbat^ The neutral or enemy character of vessels shall 
be determined by that of the cargo; consequently every 
vessel found at sea,, laden in whole or in part with mer- 
chandize the product of England or her posse^ssions, 
shsdl be pronounced |;ood prize, to. whomsoever the said 
merchandize may belong. This law was again repealed 
by that of the 25d Frimaire, 8th year of the Republic, and 

^ by the decree of the Consuls of the 29th of the same 
month* The following treaties and edicts of beSigerent 
powers lilcewise involve l^e confiscation of neutral vessels 
together with their cargoes, whether the latter are the 
property of enemies or not. By the Treaty of the 22d 
August^ 1689> between Great Britain and Holland, it was 
declared. That the contracting powers, having declared 
war agamst the Most Christian Ki^g, it behoves thei!n to 
do as much damage as possible to the common enemy, in 
order to bring him to agree to such conditions as may re- 
store the repose of Christendom : and that, for this end, it 
was necessary to interrupt all trade and commerce with the 
subjects of the said king; and that, to effect this they had 
ordered their fleets lo block up all the ports and havens of 
France. And in the fid ai^d 3d article, it is agreed. That 
they would take any vessel, whatever king or state it may 
belong to, that shall be found sailing into or out of the 
ports of France, and condemn both vessel and merchsm* 
dize as lawful prize ; and that this resolution should be 
notified to all neutral states. By the British Order in 
Council rf the 11th November, 1807, it is declared, Tliat 
all the ports and places of France and her allies, or of any 

' other country at war with his majesty, and all other ports 

(•) FaUih Sur rOrOonwnpc, U 3. fit 9. dcs Ptiidi, art 7. 
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The only treaties now existing, and observed by the par- 
ties to them, which adopt the principk that the character 
of the vessel shall determine that of the cargo, and that, 

and that infinite confusion would result from their not being renewed. 
They were not, however, renewed by the treaty of Amiens of 1802y nor 
by that of Paris of 1814. The principle that free ships make free goods 
was also recognized by the treaty of l/T'S, between the United States and 
France ; of irS2 between the United SUtes and Holland; and of 1783j 
between the United States and Sweden* The same stipulation was con« 
t:dned in the treaty of 1785 between the United States and Prussia; but 
this treaty having expired, and a new one having been concluded in 
1799, the article embracing this stipulation was not renewed : but tlie 
following was substituted in its place* Article XIL Experience having 
proved that the principle adopted in the twelfth article of the treaty of 
1785, according to which, free thipt make free goodt^ has not been suffi* 
ciently relucted during the two last wars, and especially in that which 
still continues, the two contracting parties propose, after the return of a 
general peace, to agree either separately between themselves, or jointly 
with other powers alike interested, to concert with the g^at maritime 
powers of Europe* such arrangements and such permanent principles! as 
may serve to consolidate the liberty and safety of neutral navigation and 
cammcQce in future wars. And if in tlie interval either of the contract* 
ing parties should be engaged in a war, to which the other should remain 
neutral* the ships of war and privateers of the belligerent power shall 
conduct themselves towards the vessels of the neutral power, as favour* 
ably as the course of the war then existing may permit, observing the 
principles and rules of the law of nations generally acknowledged. In 
1780, Russia pubUshed a declaration of what are called the principles of 
the armed jteutralittf, which, were adopted by the treaties of the same 
year between Russia and Sweden and Denmark. To this declaration Hol- 
land acceded in 1780; Prussia* and the Emperor of Germany in 1781; 
Portugal in 1782 ; and Naples in 1783. Among the belligerent powers* 
France* Spain* and the United States acknowledged its principles ; and 
Holland having become subsec[uently involved in the war, the British go- 
vernment offered to make peace with her on the basis of the treaty of 
1674 between Great Britain anct the Republic : a treaty, by which the 
principles of the armed neutrality are established in their widest extent. 
Mr. Secretary Fex*e letter to Mr^ Semoli7i, the Ruwian mimster in Lotidon, 
4/A Jiiay, 1732- These principles were again recognized by the convent iou 
of 1800 between the United States and France, and were renewed by the 
secon^ armed neutrality sf 1801 i which was dissolved by the luival i)ouer 
«f Great Britain, and the particular principle .in (jucstiourtruKiuialred by 
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19* Another, and a more difficult questipn presents it* 
self, regarding eneiny^s goods laden in neuti:al vessels ; and 
this is, whether the goods tbeniselves are lawfully subject 
to capture and condemnation ? 

The conventional law of maritime nations on this ques- 
ti9n has fluctuated; but has most commonly decided that 
free ships shauld make free goods. The customary law and 
practise of those nations has varied less, and has generally 
deternuned that enemy's property on board the ships of a 
friend should be liable to capture and condemnation. 

Without £ping back beyond the middle of the seventeenth 
century, the times preceding which partake too little of the 
spirit of civilization and humanity to furnish precedents of 
conventional law for the present age, we may' enumerate 
the treaties mentioned in the margiu which sanction the 
principle that yr^ff ships make free goods.^') 

(p) The treaty of l$4p between France and Holhnd^ Of 1655 between 
France and the tianse Towns. Of the same year between France and 
England. Of 1656 between Eng^land and Sweden. Of 1659 between 
France and Spain. Of X661 between Portugal and Holland. Of 1662, of 
1678^ and of 169r between France and Holland. Of 1662 and of 1742 
between France and Denmark. Of 1672 between France and Sweden. 
Of 1677 between France and England. Of 1667 and 1670 between Bng. 
land and Spain. Of 1667, of 1675^ and of 1679 between Sweden and 
Holland. Of 1668 and of 1674 between Holland and England. Ctf 1725 
between the Bmperoror of Gennahy and Spain. Of 1742 between Spain 
andDenmark. Of 1748 between Denmark and Naples. Of 1756 between 
Denmark and Genoa. Of 175!^ between If aples and Holland. The trea^ 
ties of navigation and commerce of Utrecht, 1713. The treaty of 1720 
be^een Great Britain and Sweden. The treaties of 1721 and 1739 be- 
tween Great Britain and Spain, confirming the treaties of Utrecht. The 
treaty of Aix la Chapelle, 1748, of Paris, 1763, *)f VeraaiUes, 1785, and 
of commerce between Great Britain and Fjrance, 1786, all confirming the 
treaties of Utrecht. In the negotiations at Lisle in 1797, between Great 
Britain and France, it was proposed by the British plenipotentiaiy to re- 
new these treaties confirmatory of those of Utrecht; which proposition 
was objected to by the French plenipotentiaries for several reasons for- 
eign to the present subject : to which the British plenipotentiary. Lord 
Malmesbury, replied^ that tbei& treaties were become the law of nfftions^ 
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before tnentionedf fi*eig^t i» held not to be dae^ although 
the 9hip may have performed a very large part of her ia* 
tended voyage, and so large a portion, as to raise at first 
sight. an appearance of hardship and injustice in the refu- 
sal of freiglit, and to suggest a doubt whether it mig^t not 
be a better rule to allow a proportion of freight pro rata 
iteneria peractu But such a rule would be foupd to be 
productive of much practical injustice, and would lead to 
endless litigation and uncertainty, in the discussion of the 
particular circumstances that would b& relied on in every 
case. The possible advantage or diaadvantag'e of an inter- 
ruption of the original Vbyage by -capture, is but an acci- 
dental circumstance to which a court of prize will but 
slightly attend* It would introduce a labyrinth of minute 
considerations through which the court could not find its 
way.(**) 

11* The regulations and practice of certain nations, at 
different periods, have not only considered enemy's goods 
laden in neutral vessels as subject to capture^ but have also 
confiscated the neutral vessels, on board of which they were 
laden. Thus by the French Ordinance of August, 1681, de9 
Prises^ art* 7* all vessels taken with enemy's goods laden 
on board are declared good prize. The contrary rule had 
been adopted by preceding Ordinances, and was revived 
by the Regulation of the 21st October, 1/44, by which it 
was declared. That in case there should be found on 
board of neutral vessels, of whatever nation^ goods or 
effects belonging to his majesty's enenries, the goods or ef- 
fects shall be good prize, and the vessels shall be restored* 
Valin admits that this jurisprudence, which continued to 
prevail in the French courts of prize from 1681 to ir44t 
was peculiar to them and to the Spanish ; but that the 
usage of other nadons was only to confiscate the goods of 

(") 6 Mobirwrn, 269. The Vrov Anss Gathariim, 1 Edvmrds, S6. Tke 
Ifortuna. 
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CHAPTER IIL 

Of enemy^s property considered as an object of capture* 

1* Subject to the exceptions mentioned in the forego- 
ing chapter, all things belonging to the enemy are liable to 
capture. And such captures may be made of enemy's 
vessels and his goods laden therein ; or of enemy's goods 
laden in neutral vessels* 

2. By the general Usage of maritime nations, transfers 
of ships and other vessels are made in writing* If there- 
fore the vessel captured has been transferred from the 
original proprietor, it seems reasonable to require the pro* 
duction of the bill of sale in order to determine the validi- 
ty of the capture. (^) Where it appears that the transfer 
was made from an enemy to a neutral during the war^ va- 
rious rules have been adopted by the particular Ordinances 
of belligerent nations as to the effect of such transfers, and 
to determine under what circumstances they shall be deem- 
ed valid, or otherwise. 

3. Thus by the British order in council of the 11th No- 
vember, 1807, it was provided. That the sale to a neutral 
of any vessel belonging to his majesty's enemies^ shall not 
be deemed to be legal, nor in any manner to transfer the 
property^ nor to alter the character of such vessel : and all 
such vessels now belonging, or which shall hereafter belong 
to any enemy of his majesty^ notwithstanding any sale^ or 
pretended sale to a neutral, after a reasonable time shall 
have elapsed for receiving information of this his majesty's 

(») 1 Eobinson, 132. the Welvaart. 
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order at the place where such sale was effected, shall be 
captured and bi*ought in^ and shall be adjudged as lawful 
prize to the captors* 

And by the French Regulations of the 23d July, 1704| 
the 10th October, 1744, and the 26th July, 1778, it is pro* ^ 
tided that no such transfer to a neutral shall be valid un« 
less made before the declaration of war« 

4. But as these Ordinances make^ no part of the law of 
nations, so neither are they founded on the principles of 
justice* For as ships are an article of commerce, to pro* 
hibit their sale to neutrals, is to pronounce an absolute in* 
terdiction of a branch of trade, which is perfecdy innocent 
if carried on with good faith, and which ought not to be 
prohibited by a sweeping rule founded upon an undistin* 
guishing {H^sumption of fraud, that may as weU be applied 
to any other commercial transaction as to this* It is vain 
to allege, in vindication of such innovations upon the law 
f£ nations^ the example of a similar regulation and practice 
on the part of the enemy, as is done in the above British 
order in council* For retaliation, in order to be just, 
must strike only the offending power : and tht true mode 
of correcting the irregular practice of a nation is^ by pro^ 
testing' against it, and by inducing that country to reform 
it : it is monstrous to suppose^ that because one country has 
been guilty of an irregularity, every other country is let 
hose from the law of nations ; and is at liberty to assume 
as much as it thinisj!t»(^) Nor have these Ordinances any 
binding force even upon the prize courts of the nation un- 
der whose authority they are issued ; for all captures must 
be judged by those tribunals according to the law of na« 
tions and treaties, and not according to the municipal law 
of the belligerent state.(*) 

(*>) 1 HebiMm, 142. The Flad Ojrer. 

(«) JReport of Sir George Lee, ^c, of the 18th Junuary, 1755. FowiTB 
FfioYOMTiov. Chap: 11. Note f. 
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CHAPTER III. 

Of enemy^s property considered as an object of capture, 

1. Subject to the exceptions mentioned in the forego- 
ing chapter, all things belonging to the enemy are liable to 
capture. And such captures may be made of enemy's 
vessels and his goods laden therein ; or of enemy's goods 
laden in neutral vessels* 

2* By the general Usage of maritime nations, transfers 
of ships and other vessels are made in writing* If there- 
fore the vessel captured has been transferred from the 
original proprietor, it seems reasonable to require the pro- 
duction of the bill of sale in order to determine the validi- 
ty of the capture. (^) Where it appears that the transfer 
was made from an enemy to a neutral during the war^ va- 
rious rules have been adopted by the particular Ordinances 
of belligerent nations as to the effect of such transfers, and 
to determine under what circumstances they shall be deem- 
ed valid, or otherwise. 

3. Thus by the British order in council of the 11th No- 
vember, 180r, it was provided. That the sale to a neutral 
of any vessel belonging to his majesty's enemies^ shall not 
be deemed to be legal, nor in any manner to transfer the 
property^ nor to alter the character of such vessel : and all 
such vessels now belonging, or which shall hereafter belong 
to any enemy of his majesty^ notwithstanding any sale^ or 
pretended sale to a neutral, after a reasonable time shall 
have elapsed for receiving information of this bis majesty's 

(*) 1 iZoWnwrt, 132. the Welvaart. 
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order at the place where such sale was effected, shall be 
captured and bi*ought in^ and shall be adjudged as lawftd 
prize to the captors. 

And by the French Regulations of the 23d July, 1704| 
the 10th October, 1744, and the 26th July, 1778, it is pro* ^' 
tided that no such transfer to a neutral shall be valid un« 
less made before the declaration of war* 

4te But as these Ordinances mak^ no part of the law of 
nations, so neither are they founded on the principles of 
justice* For as ships are an article of commerce, to pro* 
hibit their sale to neutrah, is to pronounce an absolute in* 
terdiction of a branch of trade, which is perfectly innocefet 
if carried on with good faith, and which ought not to be 
prohibited by a sweeping rule founded upon an undistin* 
gutshtng presumption of fraud, that may as well be applied 
to any other commercial transaction as to this* It is vain 
to allege, in vindication of such innovations upon the law 
of nations^ the example of a similar regulation and practice 
on the part of the enemy, as is done in the above British 
order in council* For retaliation, in order to be Just, 
must strike only the offending power : and tht true modt 
of correcting the irregular practice ef a n&tion w, by pro* 
testing against it^ and by inducing that country to reform 
it : it is monstrous to suppose, that because one country has 
been guilty of an irregularity, every other country is let 
loose from the law of nations ; and is at Hberty to assume 
as much as it thinks J!t*(^) Nor have these Ordinances any 
binding force even upon the prize courts of the nation un- 
der whose authority they are issued; for all captures must 
be judged by those tribunals according to the law of na« 
taons and treaties, and not aceording to the municipal law 
of the belligerent state.(*) 

V) 1 Ih6in$m, 142. The Flad Ojer. ^ - 

(«) JReport of Sir George Lee, ^c, of the 18th Jsnttary, 1753. Fowitb 
PaoYouTxov. Chaj^. 11. Note f. 



64i ZAW OF CHAP, III, 

I 

t 

' 5. The rules which have been laid down by the Ordi- 
nances of belligerent nations requiring ihe production of 
certain prescribed proofs to ascertain the bonajide nature 
of such transfers, and mferring the existence of enemy in- 
terests from the absence of such proofs, are more just and 
conformable to the law of nations. Thus by the French 
regulations of the mh February, 1694, the 12th May^ 
1696, and the 26th July, l/rs, revived by decree of the 
Consuls of the 29th Frimaire, 8th year of the Republic, it 
is provided. That no vessel of enemy built, or originally 
belonging to an enemy proprietor, shall be considered as 
neutral, unless the sale was made in the presence of some 
public officer, before whoni such transfers are usually made, 
and unless the bill of sale is found on board, accompanied 
by a legal power given by the former owner^ in pase the 
sale is not made by himself. 

6. So also it has been held that such transfers made by 
an enemy to a neutral in time of war, must be an absolute 
and unconditional sale. This rule is applied to guard 
against the frauds which might otherwise be practised, and 
by means of which enemy interests might still be preserved 
and protected from capture.(^) And if the vessel, osten- 
sibly transferred, still continues under the control and ma<» 
nagement of her former owner, and in the same trade and 
navigation in which she was previously employed, these 
circumstances are deemed sufficient to make void the transr 
ftr, and to indicate the continued existence of enemy inte- 
rests rendering the property liable to capture.(^) This 
last rule seems nothing more than a just application of the 
principle of municipal law, by which a sale or other trans- 
fet is oply valid wherq the actual delivery of the thing ac- 

(<*) 2 Hobifuan, 137. The Koydt Gedacht. 4 JRobinaon, 100. The 
Sechs Gcscliwistern. 

(•) I RGbinsbTi, 1. The Vigilantia. 4 Robinson^ 51. The Jemrojr. 
3 BobinsQTi^ 41. The Jonge Amelia.ro the Portland, 
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companies the transfer ; whilst if it still continues in the 
possession of the original proprietor, it is subject to attach- 
ment for his debts, and if sold cannot be reclaimed by the 
first vendee*(') Thus it is a maxim of the civil law, Tra* 
ditionibus^ non nudis convcntioniius, dominia trantferuntur^ 
which ^eems to be peculiarly applicable to transfers of en* 
cmy's property, which^ if such transfers were permitted 
without an iactual delivery, might easily be veiled with the 
aeutral character and effectually guarded from capture. 

7« If on the other hand no transfer has been made, as 
the laws of most maritime countries require ships and 
vessels to be registered in a public registry^ the certificate 
of registry is the proof naturally to be looked for* And 
as the same laws require that the master and a certain 
prop<»tion of the crew of the vessel should be of the na- 
tion whose flag she bears^ the national character of the 
vessel must be determined by those laws. 
' Besides these, the following proofs of properQr in the 
vessel and cargo are usually required.^ 

1st. The Passport or Sea Letter. This is a permissioa 
from the neutral state to the master of the vessel to pro- 
ceed on the intended voj^ge, and usually contains his name 

l^ and residence, the name, description^ and destination of 

the vessel, with such other matters as the local law and 

practice require. According to those treaties which de« 

\ termine the character of the goods by that of the vessel 

i on board of which they are laden, and consequently that 
free ships shall make free goods, this is the only document 
or proof of property required. So also by the treaties 
between di^rent mariti^ne nations, and Turkey and the 
Barbary powers, it is stipulated that the production of a 
pass from the government whose flag the vessel bears shall 

(0 TaiH^i Jk PropH^t^, No. 245- 347. 3 Coke, R. 80. b. Twine's 
Jast. 
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be coac&iaive evidence of the propenyy smd didl exempt 
the vessel and cargo from farther search and detention. 

fid. The Master Roll, or Sole d^Efuiipag^y contams the 
names, ages, quality, and national character of every per* 
son of the ship's company. 

. 3d. The charter party ; if the vessel has been let to 
bire» 

4th. The bills of lading, by which the master acknow- 
Irdges the receipt of the goods specified therein, and pro- 
mises to deliver them to the consignee or his order. Of 
ibese there are usually several duplicates i of which, one 
is delivered to the master, one retained by die shipper 
of the goods, and one sent to the consignees. 

#th. The invoices, which contain the particulars and 
prices of each parcel of the goods, with a statement of the 
charges thereon, which are usually transmitted from the 
shippers to the consighees. 

^ 6tb. The log-book# or ship's josmal, which contains an 
accurate account of the vessel's course^ with a short history 
•f the occurretlces during the Voya^. 

8. As the whole of these papers may be fabricated, their 
presence does not necessarily imply a fair case; neither 
does the a^bsence of any of them furnish a conclusive ground 
of condemnation, as has been most unjustly provided by 
the Grdinantes of certain belligerent powets. As they 
furnish presumptive evidence only of the property in the 
vessel and cargo belonging to those to whom it purports 
to belong ; so on the other hand their absence aiFords only 
presumptive evidence of the existence of enemy interests, 
which may be rebutted by other proof of a positive nature 
accounting ibr the want of them and supplying their place 
according to the circumstances of each particular case. 
Equally unjust and erroneous are the provisions of those 
Ordinances which prescribe what proportion of the vessel's 
crew shall be of the nation whose flag she bears in order 
to entitle her to the privileges of the national character; 
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since it is evident that this must be detemhed by thtt 
iniu^icipal lav of her own cauntiy* 

It was upon these princiides that the Council of Prize* 
at Paris determined in the case of the American ship Pi<» 
g;oU) which had been condemned by the inferior prize 
court upon the ground of the rok d^ Equipage not being 
found on board as required by several French ordinaneesi 
The commissary of the government, M* Portalis, in hit 
Cb»ci!u«io;2^, premised. That all questions of neutrality are 
what are termed in law questions regarding b^na jfide9m 
He then proceeded to state that neutraliQr is to be proved ; 
and hence the several regulations in the ordinances and 
decrees of France which required the neutral character of 
vessels and their cargoes to be proved by certain enume* 
rated documents, among which is ttientioned a roUtPEfui^ 
page in due form ; but that it would be a gross error to 
infer from thence that the want of, or a triUng irregular* 
ity in one of these papers, would in every case have the 
effect of condemning the property*/ Sometimes regular 
papers cover enemy's property, which other circumstancas 
unmask* In other cases the stamps of neutrality break 
through omissions and irregularities in the forms, origin* 
ating in :^ere negligence, or grounded on motives free from 
fraud* We must therefore decide not merely by strict 
forms, but by the principles of good faith ; we must say 
with the law that mere omissions and irregularities in the 
forms cannot prejudice the truth, if it can be made other- 
wise to appear, and si aUquid ex solenrnibus defidatj cum 
tquitas pcscitj subventendum est. In conformity with these 
reasonings the Council reversed the sentence of the inferior 
court and decreed restitution of the ship and cargo to the 
American claimant* 

9. It is evident that goods the property of the enemy 
laden in enemy's vessels are subject to capture. But that 
the goods of a neutral laden on board the vessels of an 
enemy should be subject to capture and condemnation is 
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i»anMJ(stly contrary to ]:«asoa and justice. But unreason'* 
«bk and unjust as this rule may be^ it has been inqorpor^ 
Uted into the prize laws of certain nations^ and by them 
enforced 9A different periods* 

Thus by the French Ordinances of 1543 and 1584, the 
goods of a friend laden on board enemy's vessels are de- 
clared good prize. , The . contrary was provided by the 
Declaration of February^ 1650 ; but by the Ordinance of 
August, 1681, L. 3. tit. 9. des Prises, art. 7* the former 
rule was again established. Valin and Pothier are able to 
find no better arguments in support of this rule than that 
those, who lade their goods on board enemy's vessels there^ 
by favour the commerce and navigation of the enemy, and 
by this act are considered in law as submitting themselves 
to abide the fate of the vessel ; and Valin triumphantly 
asks, How ,can it be that the goods of friends and allies, 
found in an enemy's ship,, should not be liable to confisca* 
tion,^ wl^ilst those even of subjects are liable to it ? To 
which Pothier himself furnishes the proper answer, That 
in rpapect to goods the property of the king's subjects, in 
ladiug them outboard enemy's vessels, they contravene the 
law, which interdiots to them all commercial intercourse 
with the enemy,. and they deserve to lose their goods for 
the violation of the law.(5) And the fallacy of the argu- 
ments by which this rule is attempted to be supported 
consists in assuroipg what requires to be proved, that by 
the act of lading his goods op board an enepiy's vessel the 
neutral submits himself to abide the fate of the vessel. 
For it cannot be pretended that the goods are subject to 
capture and confiscation ex re^ since their character of neu- 
tral property e^^empts them from this, liability. Nor can 
it be shewn that they are thus liable ex delictu^ unless it 
be shewn that the act of thus lading them on board is an 

(g) ViiHn, Sur rOrdonnance, L, 3. tit 9. dcs Prists^ art 7. Pothier, D* 
I'ropn^Lc, No. 96. 
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offence against the law of natiom. It is therelbve widi 
reason that Bynkershoek ccmcludes that this roIe> estabUth- 
ed* by the ordinances of certain belligerent powers and ia« ^ 
corporated in some treaties, cannot be defended upon sound ** 
principles : for why, he asks, should I not be allowed to 
make use of my friend's ship to carry my properly, not- 
withstanding his being at war with you i If treaties do 
not prohibit, I am at liberty to trade with ytur enemy; 
and if so, I may likewise enter into «iy kind of contrace 
wit^ him, buy, sell, let, hire, &c. Therefore, if I hwt 
engaged his vessel and his labour, to carry my goods across 
the seas, I have done that which was lawful on every prin« 
ciple« You, as his enemy^ may take and confiscate hb 
«hip. but by what law wiH you also take and confiscate the 
gooos that belong to me, who am your firimsd i All that I 
am bound to do, is, to prove ikaX they are waMy mine* 
But what shall we say, continues he, if the owners of ilie 
goods * knew and consented that they should be shipped on 
board the vessel of their friend, indeed, but of your ene- 
my i I should think diat this knowledge and consent do 
not authorize a confiscation. The matter depends upon 
this question only^ whether the owners of the goods, in 
shipping them on board of an enemy's vessel have acted ' 
lawfully or unlawfully i I have contended fi^r the former 
position, because, as I may lawfully caity on any kind of j 
trade with your enemy, I think that I may therefore enter 
into any kind of contract with him, and make use, for a 
valuable consideration, of his ship for my ovn utiliQr« 
Take if you can, every thing which belongs to your ene- 
my, but restore to me what is my own, beeause I am your 
friend, and in shipping my goods, I have not intended to 
do you any injury.(*^) 

And in conformity with these principles is the doctrine 
ef the law of nations as laid down by the most eminent 

10 



f authoritieft, from Aat venerable code of public and mari- 
. time law the Consolato del Mare^ to the moat modern writ- 
crs.(*) 

10* A question arises whether the captor of an enemy^s 
ship be ^titled to freight upon the goods of a neutral 
thus captured and restored according to tlie foregoing 
principle. And the Con^lato del Mire, c. 273, has de- 
termitied that the freight is to be paid to the captor by the 
neutral in the same manner as if the voyage had been 
teraunated. But this determination is justly contested by 
By^kershoek, upon the ground that the freight was liot 
due to the ship unless the goods had been caitied to their 
destined port, or the captor is ready to carry them thith- 
er.^) This doctrine is adhered to in practice; freight 
being paid to captors only where the ship and cargo are 
carried ta the port of their original de^nation for adju- 
dication, and the former condemned, whilst the latter Js 
ire^tcHred:^) and to captdta carrying the ffiods not to the 
actual port of destination, but to the ckimaiits' own coun- 
iry^ and tx> the ports to which they would have consigned 
them if not prevented by the regulations of the* country 
to which they had actually consigned them.("') But where 
freight was demanded by the captors, upon the ground 
that the goods were sqU advantageously for the neuti^I 
claimants in the country of the captors, and at the particu- 
lar request of the claimants, it was refused ; because this 
ground of , distinction was held not to be sufficient to take 
the c^6 oat of the general rule. In all cases, ej^cept those 

0) CoMolato del Mare, c. 273. GroHui, de J. B, ac P.lh 8. c. 6.$26 

/^ Msinnecifu. De nav. ob vect. mere. com. c. 9. J 9. Vattel, L. 3. c. 7. § 116. 

JBvrlemagui, Tome 3. Part 4. c. 4. § 1. Loccemue, De J. M. L. 3. c. 4— 

Voet, In P*ndect. U 49. tit IS. J S. Hubner^ Tome 1, C 9. jf 1. MoF- 

len«« L. 8. c jS. $ 10. 

(J') BunkeTBhoek, Q. J. P. L. 1. c. 13, 

(0 4 MobiruiM, 278. The Fortima.. 
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before mentioned^ freight is held not to be dae^ although 
the ship may have performed a very large part of her ia* 
tended voyage, and so large a portion, as to raise at first 
sight. an appearance of hardship and injustice in the refu- 
sal of freiglit, and to suggest a doubt whether it mig^t not 
be a better rule to allow a proportion of freight pro rata 
iteneris peracti* But such a rule would be foupd to be 
productive of much practical injustice, and would lead to 
endless litigation and uncertainty, iu the discussion of the 
particular circumstances that would b& relied on in every 
case. The possible advantage or Ssadvantag'e of an inter- 
ruptioQ of the original voyage by capture, is but an acci* 
dental circumstance to which a court of prize will but 
slightly attend* It would introduce a labyrinth of niinute 
considerations through which the court could not find its 
Way.(«*) 

1 1* The regulations and practice of certain nations, at 
different periods, have not only considered enemy's goods 
laden in neutral vessels as subject to capture^ but have also 
confiscated the. neutral vessels, on board of which they were 
laden* Thus by the French Ordinance of August, l^Sl^de9 
Prises^ art* T* all vessels taken with enemy's goods laden 
on board are declared good prize. The contrary rule had 
been adopted by preceding Ordinances, and was revived 
by the Regulation of the 21st October, 1744, hy which it 
was declared. That in case there should be found on 
board of neutral vessels, of whatever nation^ goods or 
effects belonging to his majesty's enenvies, the goods or ef- 
fects shall be good prize, and the vessels shall be restored* 
Valin admits that this jurisprudence, which continued to 
prevail in the French courts of prize from 1681 to ir44« 
was peculiar to them and to the Spanish ; but that the 
usage of other nadons was only to confiscate the goods of 

Q") 6 Molnrwrn, 2^. The Vrow Ansft Gatharina* 1 Edvmrds, 56, Tke 
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loani^stly cox^rary to reason and justice. But unreason-* 
l^>le and unjust as this rule may be> it has been inpprpor-* 
uted into the prize laws of certain nations^ and by them 
enforced at different periods* 

Thus by the French Ordinances of 1543 and 1584, the 
goods of a friend laden on board enemy's vessels are de- 
clared good prize. , The . contrary was provided by the 
Declaration of February, 1650 ; but by the Ordinance of 
Augusty 1681, L. 3. tit. 9. des Prises, art. 7* the former 
rule was again establijBhed. Valin and Pothier are able to 
find no better arguments in support of this rule than that 
those^ who l^de their goods on board enemy's vessels there- 
by favour the commerce and navigation of the enemy, and 
by this act are considered in law as submitting themselves 
to abide the. fate of the vessel; and Valin triumphandy 
ask^, Hqw ^can it be that the goods of friends and allies, 
foimd in an ei^emy's ship,, should not be liable to confisca- 
tion^ wl^ilst those even of subjects are liable to it ? To 
which Pothier. himself furnishes the proper answer, That 
in r^&spect to. goods the property of the king's subjects, in 
la4ing them qn^board enemy's vessels, they contravene the 
law, which interdidts to thctn all commercial intercourse 
with the ei3^my,.aipd they deserve to lose their goods for 
the violation of the law.(B) And the fallacy of the argu- 
Hljenta by which this rule is attempted to be .supported 
consists in assumipg wh^t requires to be proved, that by 
the act of Ijidin^ his goods op board an enemy's vessel the 
neutral subipi.ts himself to abide the fate of the vessel. 
For it cannot be pretended that the goods are subject to 
capture and confiscation ex re^ since their character of neu- 
tral property exempts them from this liabilit)^ Nor can 
it be shewn that they are thus liable ex delictu^ unless it 
be shewn that the act of thus lading them on bo;jrd is an 

(?) n«//n,SurrOrdonnance, US.tit 9. c/(?5 Prw^*, ait 7. Pathkr^X^ 
I'ropri^Lc, No. 96. 
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offence against the lair of nations. It is therdbre wilh 
reason that Bynkershoek concludes that this rale» estaUish- 
ed^ by the ordinances of cettain belligerent powers and is- ^ 
corporated in some treaties, cannot be defended upon sound **" 
principles : for why, he asks, should I not be allowed to 
make use of my friend's ship to carry my property, not- 
^withstanding his being at war with you i If treaties do 
not prohibit, I am at liberty to trade with yaiur enemy; 
and if so, I may likewise enter into «iy kind of contraet 
widi him, buy, sell, let, hire, &c. Therefore, if t have 
engaged his vessel and his kbour, to carry my goods across 
the seas, I have done that which was lawful en every prin« 
ciple. You^ as his enemy^ may take and confiscate his 
ship, but by what law wiU you also take and confiscate the 
goo<is that belong to me, who am your fneod t All that I 
am bound to do^ is, to prove that they are rsally mine. 
But what shall we say, continues he, if the owners of the 
goods ' knew and consented that they riiould be shipped on 
board the vessel of their friend, indeed, but of your eM- 
tny i I should think that this knowledge and consent do 
not authorize a confiscation* The matter depends upon 
this question only^ whether the owners of the goods, iti 
shipping them on board of an enemy's vessel have acted ^ ' 
lawfully or unlawfully i I have contended fi^r the former 
pssition, because, as I may lawfully carry on any kind of ^ 
trade with your enemy^ I think that I may therefore enter 
into aiiy kind of contract with him, and make use, for « 
valuable consideration, of his ship tor toy own utiliQ^* 
Take if you can, every thing which belongs to your ene- 
my, but restore to me what is my oivn, because I am your 
friend, and in shipping my goods, I have not intended to 
do you any injury«(^) 

And in conformity with these principles is the doctHne 
of the law of nations as laid doMm by the most emiMUt 

10 
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■hipper's letter, the property was vested in tbeoi^ liable to be 
divested by their rejecting the consignment within, twen- 
ty-four hours after receiving the letters ; that the condi- 
tion annexed to the transfer, was sub^queiit^ not precedent. 

But the court could not concur in this reasoning. To 
vest the property in the claimants, a contract is necessary; 
and to form a contract, the consent of two parties is indispensa- 
ble. Had the shipper in execution of the consignees' order, 
consigned to them unconditionally such goods as they had 
directed, the contract would have been complete, and the 
goods would on* being shipped have become the property pf 
the consignees. But the shipper had not done this : with the 
goods which were ordered he consigned other goods^ 
expressly stipulating that the consignees should not take 
the goods they had ordered, unless they consented to take 
the whole quantity put on board both Vessels^ This, then, 
Ivas a new proposition, on which the consignees were at 
liberty to exercise their discretion. They might accept. 
Of reject it, and until accepted, the property must remain 
in the shipper* 

Qut the <::laimant8 prayed an order for further proof, and 
said that before the capture of the Frances^ the Fanny hsd 
arrived, and they had consetated to take both cargoes. 

This application was opposed by the captors upon the prin- 
ciple, that were the fact true as alleged by the claimants, 
belligerent property ca<nnot change its character m transitu. 

Reserving any opinion upon the law, if this fact should 
be proved, further proof was ofdered, o^^upoti the produc- 
tion of the further proof the property was condemned,(^) 

17* And contracts of purchase effected or the part of 
the belligerent, but left executory as tQ^ payment and 
contingent on a delivery at an ulterior port at the risk of 
the neutral merchant, are not allbwed in time of war ; the 

(»») Per Marahall, C. J. The Frances, Supreme Cajirt of the U. S. 
February T. 1814. 
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effence against the law of nations. It is therefore wilh 
reason that Bynkershoek ccmcludes that this rale» estafaUsh- 
ed* by the ordinances of certain belligerent powers and in* ^ 
corpbrated in some treaties, cannot be defended upon sound '^ 
principles : for why, he asks, should I not be allowed to 
make use of my friend's ship to carry my property, not- 
withstanding his being at war with you i If treaties do 
not prohibit, I am at liberty to trade with yeiur enemy; 
and if so, I may likewise enter into flffiy kind of contraet 
with him, buy, sell, let, hire, &c. Therefore, if t have 
engaged his vessel and his labour, to carry my goods across 
the seas, I have done that which was lawful on every prin« 
ciple. You^ as hi^ enemy^ may take and confiscate his 
ship, but by what law wifii you also take and confiscate the 
goo<is tt^t belong to me, who am your fxieod t All that I 
am bound to do, is, to prove that they are r^aDy mine. 
But what shall we say, continues he, if the owners of the 
goods ' knew and consented that they riiould be shi]^d on 
board the vessel of their friend, indeed, but of your efte- 
my i I should think that this knowledge and consent do 
not authorize a confiscation* The matter depends upon 
this question only^ whether Ae owners of the goods, iti 
shipping them on board of an enemy's vessel have acted ' 
lawfully or unlawfully i I have contended fi^r the former 
position, because, as I may lawfully carry on any kind of ^ 
trade with your enemy^ I think that I may therefore enter 
into any kind of contract with him, and make use, for a 
valuable consideration, of his ship for my own utility* 
Take if you can, every thing which belongs to your ene- 
my, but restore to me what is my oivn, because I am your 
friend, and in shipping my goods, I have not intended to 
dp you any injury.(^) 

And in conformity with these principles is the doctrine 
of the law of nations as Isud down by the most emiMiit 

10 
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this contrivance would be practised in all cpt^signments from 
neutral ports to the enemy's country^ to the manifest de« 
frauding of all rights of capture ; it is therefore considered 
tp bean invalid contract in time of war; or to express it 
snore accurately, it is a contract,. which, if made in war, ha^ 
this effect ; that the captor has a right to seize the property 
and convert it to his own use ; for having al} %\iq rights that 
Ibelongtohis enemy, be is authorised to have his taking 
possession considered as equivalent to an actual delivery 
to his enemy ; and the shipper who put it on board in time 
of war must be presumed to know the rule, and to secure 
himself in his agreement with the consignee against the 
contingency of any loss to himself that can ar^^e from cap? 
ture»(*) 

18^ By the prize eades of several nations, the want of 
papers found on board the captured vessel, and the suppres•^ 
sien, concealment, or spoliation of papers, is considered as 
furnishing presumptive evidence of the existence of ene-? 
my interests, anid unless rebutted by contrary proof of a sat- 
isfactory nature, as affording a ground of condemnatioo. 
Thus by the Freiich ordinance of August, 1 68 i , De^ Prises^ 
art. 6, aU vessels on bo^rd of which no charter party, bills 
©f lading, or inyoices are to be fpund, are, together with 
their cargoes, declared good prize. And by the Ordinances 
of 154S, art* 43, andof 1584, art. fO, the throwing over- 
board of the charter party^ or other papers concerning 
the lading of the vessel, is declared a sufficient cause of 
condemnation. Doubts having arisen as to the application 
of this rule of evidenceji in cases where sufficient pa- 
pers were found remaining on board to furnish proof of the 
proprietary interest, the ordinance of the 5th Sept-ember, 
ir08, was rendered ; by which it was provided. That every 
captured vessel, from which papers have been thrown ovei 
board) shall be good prize together with the cargo, upoa 

Q)2 R9Hnwn, 133. The Packet de SUboa. 
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before mentioned^ freight id held not to be dnt, although 
the $hip may have performed a very large part of her ia* 
tended voyage, and so large a portion, as to raise at first 
sight. an appearance of hardship and injustice in the refu- 
sal of freight, and to suggest a doubt whether it might not 
be a better rule to allow a proportion of frei^^t pro rata 
iteneris peractu But such a rule would be fouiid to be 
productive of much practical injustice, smd would lead to 
endless litigation and uncertainty, iu the discussion of the 
particular ciixunistances that would be relied on in every 
case. The possible advantage or disadvantage of an inter- 
ruption of the origin^d voyage by capture, is but an acci- 
deutal circumstance to which a court of prize will but 
slightly attend* It would introduce a labjrrinth of minute 
considerations through which the court could not find its 
Way.(°) 

1 1. The regulations and practice of certain nations, at 
different periods, have not only considered enemy's goods 
laden in neutral vessels as subject to capture^ but have also 
confiscated the neutral vessels, on board of which they were 
laden. Thus by the French Ordinance of August, 1681, di?« 
Prises^ art. f • all vessels taken with enemy's goods laden 
on board are declared good prize. The contrary rule had 
been adopted by preceding Ordinances, and was revived 
by the Regulation of the 21st October, 1744, by which it 
was declared. That in case there should be found on 
board of neutral vessels, of whatever nation^ goods or 
effects belonging to his majesty's enemies, the goods or ef- 
fects shall be good prize, and the vessels shall be restored* 
Valin admits that this jurisprudence, which continued to 
prevail in the French courts of prize from 1681 to 1744# 
was peculiar to them and to the Spanish ; but that the 
usage of other nations was only to confiscate the goods of 

d") 6 Bobiwm, 269. The Trow AQM Oatharim. 1 Edvmrds, 56. The 
R)rtuni. 
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' 19. The right of visitation and search is a right of heUU 

gerent powers consecjuetit, not merely upon the right of 

capturing enemy's goods in neutral vessels, but upon that 

'of capturing enemy's vessels and enemy's goods laden on 

board the same, contrabSind of war, and vessels committing 

^n breach of blockade, or of detaining vessels transporting 

military persons or despatches in the service of an enemy. 

lEven if the rule thatyr^*^ ships make free goods be adopted, 

/the exercise of this right is essential in order to determine 

jlf9heth'tr the ships themselves are neutral, and documiented^ 

I as such according to treaties and the law of nations. In- 

I deed it seems diat the practice of maritime captures could 

^^Hot exist withi^ut it. Accordingly the unanimous authority 

of 'the writers on public law establishes this right in the 

armed and commissioned vesisels of belligerent atates/P) 

Various treaties and ordinances of belligerent states pre- 
scribe the mode in which the right of visitation and search 
is to be exercised so as to prevent disorder and illegal vio- 
lexce* The earliest of these treaties is that of the, Pyre- 
nees of the 17th November, 1659. By the 17th article of 
this celebrated treaty, it is provided that. To avoid all dis- 
order, the ships of the one power shall not appvoach those 
of the other nearer than within cannon-shot, and shall send 
their boat on board of the merchant vessel with two or 
three men only, to whom the master of the merchant ves- 
sel shall exhibit the passports by which shall be made to 
appear, not only the lading, but also the place of domicil 
or residence ; the name of the master and that of the ves- 
8^, in order by these means to ascertain whether she car- 
ries any contraband goods^ and that the character of the 
ship, as well as the quality of the master^ may satisfactorily 

f (p) Bynkerakoekf Q. J. P; 1. 1. c. 14. Vatteig L. 3. e. T- § 114. JWbr- 
terUf L. 8. c. 6 § 14. GaUiani^ De Doveri de Principi neutrali verse I 
Prinejpi guerregianti, et de quedti verso i neutrali. 458. LampretK^ Del 
Commercio de PopoU Neutrali in Tempo d6 Geurra. 185. Azuni, Part 
2,c.3»art.4.$2, * 
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appear* The same rules are ad(q>ted bv the prize lavs of 
different nations, but are very irregularly observed.in prac«» 
lice* 

The penalty affixed to a violent resistance to the exer* 
cise of this right by the universal law and usage of nations^ 
is confiscatien.(4) Thus by the French Ordinance of Au- 
gust, 1681, it is provided, That every vessel which refuse* 
to lower its sails, after being thereunto summoned by ouv 
ships of war, or the private armed vessels of our subjects^ 
may be compeUed by force ; and in case of resistance and 
combat, shall be ' good prize. L. 3. tit. 9. art. 12* Des 
Prises. The same provision was contained in the Ordi- 
nance of 1584, art. 65 ; and is incorporated into the Spa- 
nish Ordinance of 1718. Notwithstanding the practice of 
the British courts of prize is in conformity with this 
rule,(') there is a singularly anpmolous case adjudged in 
the English common law courts, in which the right of search 
is not only denied^ but the lawfulness of resisting its exer- 
cise is maintained. This was the case of an insurance in 
England on a ship belonging to subjects of Tuscany, then 
neutral between Great Britain and Spain, laden with neu- 
tral property, and captured by a Spanish cruizer and car- 
ried into a port of Spain, where she was condemned. The 
first ground of condemnation which appeared in the sen- 
tence was, that the ship had refused to be searched, and 
resisted with force, haying fired on the Spanish cruizer, 
contrary to the above Ordinance. The ship was warrant- 
ed neutral ; and the payment of the loss resisted upon the 
ground of the forfeiture of her neutrality ^qppearing by the 

(1) Vattet, L. 3. t, 7. § 114. ^suni, Part 2, c. 3. art. 4. J 5. It diritto 
deUe genti giuatifica la forza contro di chitmque cmtrtuta a afipone impedi- 
mento aWeaercizio deWattnd diritto perfetto : dunque a tal riguardo potrd 
pereegvitarn la nwoe neutrale e aottoporla aUa confia^a dickiarandola buona 
preda^ come ha ghtatamente atabtHto il €fiut^ corevenzionale driV Euttfpa, ehg 
in qwsta parte apiega il Diritto primUvvo e generate della natwtu lb. f 7. 

(0 I BoMfuon^ 346. The Maria* 
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•entcnce of condemnation. Upon these facts, the court of 
King's 9ench wer^ of opinion that the insured were entit- 
led to recover, and gave judgment. accordingly. As to the 
alleged cause of (^ndemnation, the judges agreed diat a 
ship, warranted neutral, must so conduct herself as not to 
forfeit her neutrality ; and that if by the wilful act of the 
pkaster, she do this, to the injur}' of the owners, it will 
amount^to the offence of barratry : But in this case, it was 
said, nothing of that kind was imputable to him. That a 
/neutral ship is not bound to submit to search, searching be- 
ing an act of superior force, rather than the exercise of a 
right, which may always be resisted when the party is 
^ able ; and the searcher who acts at. his peril, always pays 
costs, unless he finds something on board to justify him, 
like the case of custom-4iouse officers : That this was con^ 
• firmed by the practice of the Admiralty, where costs are 
'. always given in cases of improper detention, which would 
\ not be done if neutral vessels Ivere liable, at all events, to 
. be stopped : That in the present case there was nothing to 
justify the search, the cargo being neutral: That a ship is 
only bound to take notice of the laws of the countries from 
which, and to which, she sails ; but not the particular ordi- 
nances of other powers ; and that a detention, therefore, 
under the authority of particular ordinances which do not 
make a part of the law of nations, was a risk withm the 
policy.(») 

Although the doctrine of this case, so far, at least, as 
prelates to the determination of the question of municipal 
law arising in it, was afterwards reversed by the same court 
in the case of Garrels vs. Kensington^ 8 T. R. 23 ; yet as 
it has been cited by a celebrated writer on public law as a 
conclusive authority against the right of search for mer- 
chandize^ it may not be useless briefly to examine its rea- 
soning as afl*ecting that right.(*) 

(*) Marshall on Inmrance, B. 1* c. 8. § 5> Saloaccl Vs« Johnsom 
('} SchUis^^l M JVeutral Bights* In Appendix, 
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And this reasoning will be found to be extremely incon* 
sequent. For though it is certainly true that the particular 
ordinances of belligerent powers fiave no binding force as 
a part of the law of nations, yet when they are only decla- 
' ra;ory of that law, and are conCormable therewith, a con- 
demnation under their authority in a court of prize is not 
the less valid and legal. And though it is equally true 
that the law and practice of the admiralty condemn in costs 
^od d^n^aig^JUtbe captor, who has abused the right of 
search^ by detaining and carr y i ng in for adjudication neu- 
tral vessels against which no reasonable cause of suspicion 
exists^ yet no instance can be found of costs and dapiages 
awarded aggin^t a captor for stopping and searching a neu- 
tral yes^el on the high seas ; much less does it depend 
upon the event of such search, whether the captor shall be 
thus condemned in costs and damages. For, as Bynker- 
shoek has justly observed, it is lawful to detain a neutral ; 
vessel, in order to ascertain, not by the flag merely, which * 
may be fraudulently assumed, but by the documents them- ' 
selves which are on board, whether she is really neutral* * 
|f then search be a lawful act, how can it be said that it 
may always be resisted when the party is able? And how 
can it be said that the searcher acts at his peril, when the 
award of costs and damages against him does not depend 
upon the immediate event of the search, but upon that of 
the further detention and carrying in for adjudication fC*^) 

. (*>) When it is laid down tbat there is no right of search, because the 
cndzer searchei at the hazard of costt and damagen if he find nothings it 
must equally occur that this very liability in costs and damages is itself 
the firmest security of the right of search, by engaging tlie neutral's sub- 
mission to the exercise of it under the remedy of an indemnification. That 
the question of costs and damages should depend upon the result of a 
search is perfectly intelligible, it'being a question of after consideration ; 
but that it should depend upon the result of a search whether tbat search 
oan in limine be lawfully resisted, is a contradiction equally in terms and 
in meaning. The purpose of the resistance is to exclude tbe knowledge 
of the &ct which the fact is to ascertain; and if the resistance is suc« 
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The question therefore returns, resistance to search being 
an unlawful act, what is the penalty affixed to it by the lav 
of nations* And we have seen that d>is penalty is confis 
cation* 

B\it in order to induce the infliction of this penalty, it 
must be shewn that the merchant vessel had reasonaUe 
grounds to be satisfied of the existence of war, otherwise 
diere k no such thing as neutral character, nor any foun^ 
&tion for the several duties, which the law of nations im- 
poses upon that charactexu In a case, therefore, where at 
the time of sailing no war was supposed to exist, in the 
knowledge or contemplation of the master, and he was oraf* 
aequently unconscious that be had any neutral duties to per- 
form, a resistance to visitation and search was held to be 
no ground of condemnation*(^) So neither will die forcible 
resistance of the enemjr master affect neutral property laden 
on board his vesseL For an attempt on his- patt to res* 
cue his vessel from the possession of the captor is nothing 
more dian the hostile act of a hostile person 'Who has a 
perfect right to make such an attempt* If a neutral mas- 
ter attempts a rescue, or to withdraw himself from search^ 
ite violates a duty which is imposed upon him 1^ the law 
of nations^ to submit to search, and to be carried in for en- 
({uity and adjudication as to the property of die ship or 
cargo ; and if he violates this obligation by a recurrence 
to force, the consequence will undoubtedly reach the pro- 
perty of his owner ; and it would, perhaps, extend also to 
the whole property entrusted to his care, and thus fraudu- 
lently attempted to be withdrawn from the operation of the 
rights pf war* With an enemy master the case is very dif- 
ferent ; No duty is violated by such an act on his part — 

cessfbl^ the fact will remain unknown on which the legality of the resist* 
anee is itself to depend. Crok^iAnrwcr u SMegtU 

(0 5 #o^«ni«m4^ The St. Ju«n Bftpti»t% ^ aX, 
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Ittpu^ aurtbus teneo^ and if he can withdraw himself, he 
has a right so to do«(^) 

The question how far a neutral has a right to lade his 
goods on board an armed enemy vessel, and how far his 
property is involved in the consequences of resistance by 
the enemy master, was agitated during the late war with 
Great Britain in a case celebrated on account of the impor- 
tance of its principles, and the eloquence and ability with 
which they were diacus9ed«(^) The claimant, a native and 
resident of Buenos Ayres in South America, chartered a 
British armed vessel for a voyage from London to Buenos 
A3rres and back again to London, and put his goods on 
board. The vessel sailed under convoy of t A British fri« 
gates, but parted from them before her ca^re. In the 
prosecution of her voyage, and while in sight of Madeira, 
where she meant to stop in the expectation of joining the 
convoy she had parted from, she was captured by a private 
armed vessel of the United States, after having made re« 
sistanoe, in which the claimant did not participate* Umler 
these circumstances, the district court condemned the goods 
claimed, as prize of warf(y) a decree affirming the con- 
deauiation, was entered firo forma in the circuit court, and 
the cajuse was carried by appeal to the supreme court. 
Three of the judges of that court were of the opinion, that 
a neutral had a -right to ship goods ^f his property on 
hosard a belligerent armed merchant ship without forfeiting 
his neutral character, unless he actually concurred and par- 
ticipated in the vessel's resistance to^capture«('') One judge 

(v) 5 JiobinsoU' The Catluirina Elizabeth. M il predatore pub ftoerc 
alcun diritto tPintegiiire la preda, che mm atfca custodita ; mentre era la asla 
custodia quelia, che poteva mantenerlo in posseaao delta nave predntaf ffiu$ta 
i prindpi della ragion commune, Azimi, Part 2, c. 4< art. 5. $ 2. 

(«) The Nereid. Supreme Court of the U. S. Februapy T. 1815. 

(y) Per Vaw Ness, J. District Court for the Southern District of K. 
T, August 9th, 1814. 

(z) Per MAnsHA£X| C. J. Washixotott and LiTitf»»Toir, J; 
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sentence of condemnation. Upon the«e facts, the court of 
King's 9cnch were of opinion that the insured were entit- 
led to recover, and gave judgment. accordingly. As to the 
alleged cause of (^ndemnation, the judges agreed that a 
ship, warranted neutral, m.ust so conduct herself as not to 
forfeit her neutrality ; and that if by the wilful act of the 
piaster, she do this, to the injury of the owners, it will 
amount^to the offence of barratry : But in this case, it was 
said, nothing of that kind was imputable to him. That a 
'neutral ship is not bound to submit to search^ searching be- 
ing an act of superior force, rather than the exercise of a 
right, which may always be resisted when the party is 
\ able ; and the searcher who acts at his peril, always pays 
costs, unless he finds something on board <o justify him, 
like the case of custom-4iouse ofEcers : That this was con- 
' firmed by the practice of the Admiralty, where costs are 
■ always given in cases of improper detention, which would 
\ not be done if neutral vessels Ivere liable,' at all events, to 
, be stopped 2 That in the present case there was nothing to 
justify the search, the cargo being neutral: That a ship is 
only bound to take notice of the laws of the countries from 
which, and to which, she sails ; but not the particular ordi- 
nances of other powers ; and that a detention, therefore, 
under the authority of particular ordinances which do not 
make a part of the law of nations, was a risk within the 
policy.(») 

Although the doctrine of this case, so far, at least, as 
prelates to the determination of the question of municipal 
law arising in it, was afterwards reversed by the same court 
in the case of Garrels vs. Kensington^ 8 T. R. 25; yet as 
it has been cited by a celebrated writer on public law as a 
conclusive authority against the right of search for mer- 
chandize, it may not be useless briefly to examine its rea- 
soning as afllecting that right.(*) 

(*) Marshall on Insurance, B. 1. c. 8. $ 5> Saloaccl Vs« Johnsons 
O Sckl^l M JYeutral Mi^ta* In Appendix. 
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And this reasoning will be found to be extremely incon* 
sequent. For though it is certainly true that the particular 
ordinances of belligerent powers fiave no binding force as 
a part of the law of nations, yet when they are only decla- 
ratory of that law, and are conformable therewith, a con- 
demnation under their authority in a court of prize is not 
the less valid and legal. And though it is equally true 
that the law and practice of the admiralty condemn in costs 
arui d^magejuthe captor, who has abused the right of 
search) by detaining and carrying in for adjudication neu- 
tral vessels against which no reasonable cause of suspicion 
existSt yet no instance can be found of costs and dapiages 
awarded ajginut a captpr for stopping and searching a neu- 
tral vessel on the high seas ; much less does it depend 
upon the event of such search, whether the captor shall be 
thus condemned in costs and damages. For, as Bynker- 
shoek has justly observed, it is lawful to detain a neutral; 
vessel, in order to ascertain, not by the flag merely, which * 
xnay be fraudulently assumed, but by the documents them- 
selves which are on board, whether she is really neutral* ' 
If then search be a lawful act, how can it be said that it 
may always be resisted when the party is able i And how 
can it be said that the searcher acts at his peril, when the 
award of costs and damages against him does not depend 
upon the immediate event of the search, but upon that of 
the further detention and carrying in for adjudication ?(<^) 
« « . ■ 

, (u) When it is laid down that there is no right of search, because the 
crvizer searchet at the hazard of costs and damages if he find nothings i€ 
must equaUy occur that this very liability in costs and damages is itself 
the firmest security of the right of search, by engaging tlie neutral's sub- 
mission to the exercise of it under the remedy of an indemnification. That 
the question of costs and damage should depend upon the result of a 
search is perfectly intelligible, i/being a question of after consideration ; 
but that it should depend upon the result of a search whether that search 
oan in limine be lawfully resisted, is a contradiction equally in terms and 
in meaning. The purpose of the resi^ance is to exclude the knowledge 
of ibe &ct which the fact is to ascertain; and if the resistance is suc« 
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sentence of condemnation. Upon the«e facts, the court of 
King's Pench were of opinion that the insured were entit- 
led to recover, and gave judgment. accordingly* As toUie 
alleged cause of condemnation, the judges agreed that a 
ship, warranted neutral, must so conduct herself as not to 
forfeit her neutrality ; and that if by the wilful act of the 
inaster, she do this, to the injury of the owners, it will 
amount^to the offence of barratry : But in this case, it was 
said, nothing of that kind was imputable to him. That a 
/neutral ship is not bound to submit to search^ searching be- 
ing an act of superior force, rather than the exercise of a 
, right, which may always be resisted when the party is 
^ able ; and the searcher who acts at his peril, always pays 
costs, unless he finds something on board -to justify him, 
like the case of custom-4iouse officers : That this was con- 
firmed by the practice of the Admiralty, where costs arc 
always given in cases of improper detention, which would 
not be done if neutral vessels Ivere liable,^ at all events, to 
be stopped : That in the present case there was nothing to 
justify the search, the cargo being neutral: That a ship is 
only bound to take notice of the laws of the countries from 
which, and to which, she sails ; but not thp particular ordi- 
nances of other powers ; and that a detention, therefore, 
under the authority of particular ordinances which do not 
make a part of the law of nations^ was a risk within the 
policy .(») 

Although the doctrine of this case, so far, at least, as 
I'elates to the determination of the question of municipal 
law arising in it, was afterwards reversed by the same court 
in the case of Garrels vs. Kensington, 8 T. R. 23 ; yet as 
it has been cited by a celebratied writer on public law as a 
conclusive authority against the right of search for mer- 
chandize, it may not be useless briefly to examine its rea- 
soning as aflecting that right.(^) 

(*) Marshall on Insurance, B» 1. c. 8. $ 5* Salouccl Vs« Johnsom 
('} SchUi^et m JYeutral Migfas* In Appendix. 
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And this reasoning wifl be found to be extremely incon- 
sequent. For though it is certainly true that the particular 
ordinances of belligerent powers tiave no binding force as 
a part of the law of nations, yet when they are only dccla- 
' raiory of that law, and are conformable therewith, a con- 
demnation under then* authority in a court of prize is not 
the less valid and legal. And though it is equally true 
that the law and practice of the admiralty condemn in costs 
Av^ daniaigc^the captor, who has abused the right of 
search^ bj detaining and carrying iq for adjudication neu- 
tral vessels against which no reasonable cause of suspicion 
exists^ yet no instance can be found of costs and dapnages 
awarded against a captor for stopping aod searching a neu-, 
tral yes^el on the hi^^ seas ; much less does it depend 
upon the event of such search, whether the captor shall be 
thus condemned in costs and damages. For, as Bynker- 
shoek has justly observed, it is lawful to detain a neutral ; 
vessel, in order to ascertain, not by the flag merely, which ' 
may be fraudulently assumed, but by the documents them- . 
selves which are on board, whether she is really neutral. 
If then search be a lawful act, how can it be said that it 
may always be resisted when the party is able i And how 
can it be said that the searcher actsjt his peril, when the 
award of costs and damages against him does not depend 
upon the immediate event of the search, but upon that of 
the further detention and carrying in for adjudication ?('^) 

, (»} When it is laid down ttmt there is no right of search, because the 
cnUzer searches at the hazard of contt and damage* if he find nothtng^ it 
must equally occur that this very liability in costs and damages is itself 
the firmest security of the right of search, by engaging the neutral's sub- 
mission to the exercise of it under the remedy of an indemnifcation. That 
the question of costs and damages should depend upon the result of a 
search is perfectly intelligible, i/being a question of after consideration ; 
but that it should depend upon ttie result of a search whether that search 
oan in Umine be lawfully resisted, is a contradiction equally in terms and 
in meaning. The purpose of the resistance is to exclude the knowledge 
of the &ct which the fact is to Mcertains and if the resistance is suc^ 
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than tMmprcss the national character on one who is ori- 
ginally of another country.(0 

Thus by the French edicts of the 23d July, 17045 Silst 
October^ 1744, and S6th July, ir88> it is provided that 
the passports granted by neutral or allied powers, to the 
subjects of states at war with France, who have obtained 
letters of naturalization from or transferred their dos^icil 
to the territories of such powers, shall not be valid in case 
they shall return to the dominions of the states at war with 
France for the purpose of there continuing their trade.(^) 

6* Where the claimants were native British subjects, 
who came to the United States many yesn-s prior to the 
kkte war^ and, after the regular period of residence, were 
admitted to the rights of naturalization*-— Some time after 
this, but long prior to the deelaratioA of war, they relumed 
to Great Britain, settled themselves there, and engaged in 
the trade of that country, where they were found carrying 
on their commercial business at the time these shipments 
were made ; and at the time of the capture;, one <if the 
claimants was yet in the enemy's country, but had> since 
he heard of the capture, expressed his anxiety to return to 
the United States, but had been prevented from so dping 
hy various causes set forth in his affidavit. . Anpth^ actu- 
idly returned some time ^ter the capture ; and a third was 
still in the enemy's country. 

Tins claim was resisted upon an objection to the national 
character of the claimants* 

The great question involved in this case was^ whether 
the prc^rty of claimants who were settled in the enemy's 
country, and engaged in the commerce of that counuy, 
shipped before they had a knowledge of the war, but which 
was capture^ after the declaratitm of war, by a jcmizer of 
th« belligerent state, ought . to be condemned < aa lawful 

(') 51lolMiiion,98.LaVirglnie. 
C^) 1 Code tk9 Pri9et, 93. 139. 305. 
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priae. It was contended by the captors, that as the claim- 
ants had gained a domicil in the enemy's country, and con- 
tinned to enjoy it up to the time when war was declared^ 
and when the capture was made, they must be considered 
as enemies, in reference to this property, and consequently, 
that it might legally be seized as prize of war, in like man- 
oer as if it had belonged to real enemy subjects. But if 
not so, it was then insisted, that these claimants having, 
after their naturalization, returned to the country of their 
birth, and ihere resettled themselves, they became redin- 
tegrated British subjects, and ought to be considered by 
the court in the same light as if they had never emigrated. 
On the other side it was argued, that citizens of the beUi- 
gerent state settled in the country' of the enem}% as theac 
persons were, at the time war was declared^ were entitkd 
to ft reasonable time to elect, after they knew of the wan 
to remain there, or to return home ; and that, until such 
election was ionafde made, the courts of this country were 
bound to consider them as citizens of it, and their proper- 
ty shipped before they had ah opportunity to make this 
election, as being protected against capture by its cruiaers. 

There being no dispute as to the facts upon which the 
domicil of these claimants was asserted, the questions oi 
law to be considered were two — First, By what means, and 
to what extent, a national character may be impressed upon 
a person, different from that which permanent allegiance 
gives him T— ^and. Secondly, What arc the legal consequen- 
ces to which this acquired character may expose him^ in 
the event of a war taking place between the country of his 
residence and that of his birth, or in which he had been 
naturalized I 

h The writers upon the law of nations distinguish be- 
tween a temporary residence in a foreign country, for a 
special purpose, and a residence accompanied with an in- 
tention to make it a permanent place of abode. Vid^ 
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Hie doctme of the prize courts, as well as of the 
courts of common law in Eilgland, which, it was hinted 
in argument, had no authority of universsd law to stand 
upon^ is the same with what is stated by Grotius and Vat- 
tel, except that it is less general, and confines the conse- 
quences resulting from this acquired character to the pro- 
perty of those persons engaged in the cofnmerce of the coun- 
try where they reside* It is decided by those courts, that 
whilst an Englishman, or a neutral, resides in a hostile 
country, he is a subject of that country, and is td be con- 
sidered (even by his own, or native country, in the former 
case) as having a native character impressed upon him. 
jl In deciding whether a person has obtained the right of 
an acquired domicil, it is not to be expected that much, if 
any assistsince should be derived from mere elementary 
writers on the law of nations. They can only lay down 
the general principles of law, and it becomes the duty of 
courts to establish rules for the* proper applicatiorf of those 
principles.// The question. Whether the person to be af- 
fectecf% the right of domicM, had sufficiently made known 
his intention of fixing himself permanently in the foreign 
country, must depend upon all the circumstances of the 
case. If he had made no express declaration on the sub- 
ject, and his secret intention is to be dissovered, his acts 
must be attended to, as affording the most satls&ctory 
evidence of his intention. Qn this ground it is, that the 
courts of England have decided, that a person who re- 
moves to a foreign country, settles himself there, and en- 
gages in the trade of the country, furnishes by these acts, 
such evidence of an intention permanently to reside therci 
as to stamp htm with the national character bf the state 
where he resides.// In questions on this' subject, the chief 
ppint to be considered, is the anmus^fnanendiijlleaid courts 
are to devise siich reasonable rules of evidence as may 
establish the fact of intention.' |f If it sufficiently appears 
that the intention of removing was to nu^ke a permanent 
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settlement, or for an indefinite time, the right of domicil is 
acquired by residence even of a few day«« ' This is one of 
the rules of the British prize courts, and it appears to be 
perfectly reasonable. Another is, that a neutral or subject, 
found residing in a foreign country, is presumed to be 
there animo manendi ; and if a state of war should bring 
his national character into question, it Uea upon him to ex- 
plain the circumstances of his residence.(^) As to some 
other rules of ihe prize courta of England, particularly 
tiiose which fix a national character upon a person, on the 
ground of constructive residence, ox the peculiar nature of 
his trade, the court was not called upon to give an opinioa 
at that time ; because in this case, it was admitted that the 
claimants had acquired a right of domicil in Great Britain 
at the time of the breaking out of the war between that 
country and the United States. 

IL The next question is. What are the consequences to 
which this acquired domicil may legally expose the person 
entitled to it, \tl the event of a. war taking place between 
the government under which he resides, and that to which 
he owes a permanent allegiance ? A neutrai> in this situ- 
ation^ if he should engage in open hostilities with ^ other 
belligerent, would be considered and treated as an enemy* 
A citizen of the other belligerent could not be so consider- 
ed, because he could not, by any act of hostility, render 
himself strictly speaking an enemy, contrary to his perma- 
nent ;9llegiance. But although he cannot be considered aa 
enemy in the strict sense of the word, yet he is deemed 
swrfa^ with reference to the seizure of so much of his pro- 
perty concerned in the trade of the enemy, as is connected 
with his residence. It is found adhering to the enemy. 
He is himself adhering to the enemy, although not crimi- 
naUy so, unless he engages in acts of hostility against his 
mtive country^ or (probably) refufes^ when required by 

Q) 1 S§bmon^ 85. If 2« The Benion. 

ts 
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tis country, to return^ The same rule, as to property en- 
gaged in the commerce of the enemy, applies to neutrals, 
and for the same reason. The converse of this rule in- 
evitably applies to the subject of a belligerent domiciled in 
a neutral country ; he is deemed a neutral by both belli- 
gerents, with reference to the trade which he carries on 
with the adverse belligerent, and with all the rest of the 

vrorld. 

But this national character which a man acquires by re- 
Bidencc, may be thrown off at pleasure, by a return to his 
native country, or even by turning his back on the country 
in which he j-esided, on his way to another. To use the 
language of Sir W. Scott, it is an adventitious character, 
gained by residence, and which ceases by non-residence ; 
it no longer adheres to the party from the moment he puts 
himself in motion^ bona^de^ to quit the country sine antmo 
revertendi. Z Robinson^ 17. 12. The Indian Chief. — The 
reasonableness of this rule can hardly be disputed. Hav- 
ing once acquired a national character by residence in a fo- 
reign country, he ought to be bound by all the consequen- 
ces of it, until he has thrown it off, either by an actual re- 
turn to his native country, or to that where he was natural- 
ized, or by commencing his removal, honajidey and with- 
out an intention of returning. If any thing short of actual 
removal be admitted to work a change in the national cha- 
racter acquired by residence, it seems perfectly reasonable 
that the evidence of a bona fide infbntion to remove should 
be such as to leave no doubt of its sincerity. Mere decla- 
rations of such an intention ought never to be relied upon, 
%7hen contradicted, or at least rendered doubtful, by a con- 
tinuance of that residence which impressed the character. 
They may have been made to deceive;' or, if sincerely 
inade, they may never be executed. Even the party him- 
self ought not to be bound by them, because he may after- 
wards find reason to change his determination, and ought 
to be permitt^ to do so. Pat when he accompanies these 
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declarations by acta which speak a language not to be mia- 
taken, and can hardly fail to be consumniated by actual re* 
moval, the strongest evidence is afforded which the nature 
'of such a case can furnish. And is it not improper that 
the courts of a belligerent nation should deny to any per^ 
son the right to use a character so equivocal, as to put it 
in his power to claim whichever may best suit his purpose, 
when it is called in question i If his property be taken 
trading with the enemy, shall he be called on to shield It 
from confiscation, by alleging that he had intended to re« 
move fron^ the country of the enemy to his own, then neu- 
tral, and therefore, that, as a neutral, the trade was lawful i 
If war exist between the country of his residence and hie 
native country, and his property be seized by the former 
or by the latter, shall he be heard to say in the former case, 
that he was a domiciled subject of the country of the cap« 
tor, and in the latter that he was a native subject of the 
country of that captor also, betause he had declared an inten- 
tion to resume his native character ; and thua to parry the 
belligerent rights of both ? It is to guard against such incon* 
sistencies, and against the frauds which such pretensionsj 
if tolerated, would sanction, that the rule above mentioned 
has been adopted. Upon what sound principle can a dis- 
tinction be framed between the case of a neutral^ and the 
subject of one belligerent domiciled in the country of the 
other at the breaking out of the war i The property oC 
each, found engaged in the commerce of their adopted 
country, belonged to them, before the war, in their charac- 
ter of subjects of that country, so long as they continued to 
retain their domicil ; and when a state of war takes place 
between that country and smy other, by which the two na- 
tions and all their subjects become enemies to each other, 
it follows, that this property, which was once the property 
of a friend, belongs noW) in reference to that property, te 
an enemy. 
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This doctrine o^ the comawm lanir aad prize cooits of 
England ia founded like that mentioned under the first 
head, upon international taw> and it is believed to be siU-ong- 
iy supported by reason and justice* And why, it may be 
confidently asked, should not the property of enemyls 
subjeets be exposed to the law of reprisals and of war, so 
long as^ the owner retains kis acquired domicile or, in the 
' words of Grotius, eontinues a permanent residence in the 
country of the enemy i They were be£e>re^ and continue 
after the war, bound, by such residence, to the society ci 
which they are members, subject to the laws of the state, 
and owing a ipialified idlegiance thereto ;*^they are obliged 
to defend it, (with an exception in favour of such subject, 
in relation to his native country) in return fi>r the protec- 
tion it aiTords them, and the privileges which the laws be- 
stow upon them as subjects. The property of such per- 
sons, equally with that of the native subjects in their totalt- 
tyj is to be considered as the goods of the nation, in regard 
t^ other stat^* It bekmgs, in some sort, to the state, from 
the right which the state has over the goods of its citizens, 
which make a part of the sum total of its riches, and aug- 
ment its power.("^) In reprisab, continues the same au- 
thor, we seize on the property of the subject, just as we 
Would that of the sovereign; every thing that belongs to 
the nation is liubject to reprisals, wherever it can be seized 
with the exception of (») a deposit entrusted to the public 
faith. Now if a permanent residence constitutes the per- 
son a subject of the country where he is settled, so long 
as he continues to reside there, and subjects his propet-ty to 
the law of reprisals, as a part of the property of the nation, 
k would seem difficult to maintain that the same cbnse- 
^[Uiences would not follow in the case of an open and pub- 

(*) Vattel, L. 1. c 14. $ 182^ 
(") L. 2. c. 18. i 344 
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lie wztf whether between the adopted and native countries 
of persons so domiciled, or between the former and any 
other nation. If, then, nothing but an actual removal, or 
a bonajide beginning to remove^ can change a national 
character, acquired by domicil, and if, at the time of the 
inception of the voyage, as well as at the time of capture, 
the property belonged to such domiciled person in his cha- 
racter of a subject, what is there that does^ or ought to ex^ 
cept it from capture by the privateers of his native cocatry, 
\iy at the time of capture, he continues to reside in the 
countryof the adverse belligerent? It was contended that 
a native or naturalised stibject of one country who is sur- 
prised in the country where he was domiciled, by a decla- 
ration of war^ ought to have time to make his election to 
continue there^ or to remove to the coua&y to which he 
owes a permsment allegianee ; and that> until such election 
be made, bis property ought to be protected from capture 
by the cruisers c^the latter* This doctrine is beUeved to 
be s^s unfouaded in reason and justice, as it clearly is in 
law. In the first place, it is founded upon a presumption^ 
that the person wiU certainly remove, before it can posstbty 
be known whether he may elect to do so or not* It is said 
that the presumption ought to be made, because upon re^ 
ceiving information of the war, it will be his duty to return 
home. This position is denied* It is his duty to commit 
no acts of hostility against his native eountry, and to return 
to her assistance when required to do so ; nor will any just 
nation, regarding the mild principles of the law of nations^ 
reqviire him to take arms against his native country, or re- 
fuse permission to him to withdraw wheaever he wishes 
to do so, unless under peculiar circumstances, which, b}^ 
such removal at a critical period, might endanger the pub- 
lic safety. The conventional law of nations is in confor- 
mity with these principles* It is not imcommon to stipu* 
. late in treaties, that the subjects of each party shall be al> 
lowed to remove with their property, or to remain unmo- 
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lested. Such a stipulation does not coerce those subjects 
either to remove or to remain. They are left free to 
choose for themselves ; and when they have made their 
election, they claim the right of enjoying it under the trea- 
ty—But until the election is made, their former character 
continues unchanged. ' Until this electi<m is made, if his 
property found upon the high seas, engaged in the com- 
merce of his adopted country, should be permitted by the 
cruizers of the other belligerent, to pass free under a notion 
that he may elect to remove, upon notice of the war, and 
should arrive safe, what is to be done in case the owner of 
it should afterwards elect to remain where he is i For, if 
captured and brought immediately «to adjudication, it must, 
upon this doctrine, be acquitted until the election to remain 
is made and known. In shorty the point contended for 
would apply the doctrine of. relation to cases, where the 
piarty claiming the benefit of it, may gain all, and can lose 
nothing. If he, after the capture, should find it his inter- 
est to remain where he is domiciled, his property embark- 
ed before his election was made, is safe* And if he finds 
it best to return, it is safe of course. It is safe whether he 
goes or stays. This doctrine producing such contradictory 
consequences, is not only unsupported by any authority 
but it would violate principles long and well established in 
the prize courts of England, and which ought not, with- 
out strong reasons which may render them inapplicable to 
this country, to be disregarded by the court. The rule 
there, is^ that the character of property, during war, cannot 
be changed in transitu^ by any act of the party subsequent 
to the capture. The rule indeed goes further ; as to the 
correctness of which in its greatest extension, no opinion 
needed then be given ; but it might safely be affirmed, that 
the change cannot, and ought not to be eflfected by an elec- 
tion of the owner and shipper of it, made subsequent to 
the capture, and more especially, after a knowledge of the 
capture is obtained by the owner. Observe the consc- 
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quences which would result from it. The capture is made 
and known. The owner is allowed to deliberate whether 
it i^ his interest to remain a subject of his adopted, or of 
his native country. If the capture be made by the former, 
then he elects to be a subject of that country ; — ^if by the 
latter, then a subject of that. Can such a privileged si- 
tuation be tolerated by either belligerent i Can any system 
of law be correct^ which places an individual, who adheres 
to one belligerent, and, to the period of his election to re- 
move, contributes to increase her wealth, in so anomalous 
a situation as to be clothed with the privileges of a 
neutral, as to both belligerents? This notion about a 
temporary state of neutrality impressed upon a sub- 
ject of one of the belligerents, and the consequent ex« 
emption of his property from capture by either, until he 
has had notice of the war and made his election, is altogeth* 
en a novel theory, and seemed, from the course of the argu* 
ment, to owe its origin to a supposed hardship to which the 
contrary doctrine exposes him. But if the reasoning^ em* 
ployed on the subject be correct, no such hardship can exist** 
For if, before the election is made, his property on the 
ocean is liable to capture by the cruisers of his native 
and deserted country, it is not only free from capture by 
those of his adopted country, but is under its protection. 
The privilege is supposed to be equal te the disadvantage, 
and is therefore just. The double privilege claimed seems 
too unreasonable to be granted. 

It will be observed that in the foregoing opinion respect" 
ing the nature and consequences of domicil, very few cases 
have been referred to. It was thought best not to inter-* 
rupt the chain of argument, by stopping to examine cases ; 
but faithfully to present the essential principles to be ex- 
tracted from those which were cited at the bar, or which 
have otherwise come under the view of the court, and 
which applied to the subject, that the national character 

tf the owner ^t the time of capture must decide bis right 
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to claim, and that a subject is concluded by it, ^veo in the 
cpurt of his native country, without time being allowed 
)iim to elect to remove.(') 

The case . first ciied is somewhat stronger than the pre-< 
sent in that, the state of hostility^ alleged to have existed 
at the time of capture, was made out by considering the 
subsequent declaration of war* as relating back to the tune 
<^ seizure under the embargo, by which reference it was 
decided to be a hostile embargo, and of course tantamount 
to an actual state of war. But this case ^Iso proves, not 
only that the host^e character of the {Property at the. time 
of captiire establishes the kgaiity of it, but that no future 
circumfitaikce chjinging the hostile character of the claimant 
to that of a friend or a subgect^ can entitle him to restitn* 
tlpn* Whether the clainnmt in this case was a neutral or a 
British aut>J6ct, does not appear. But if the former,, it 
w%Hild not, it. waa presumed, be contended that he is, upon 
the principles of national law, less tp be favoured in the 
CMiirts of the belligerefiyt, than a s\ibject of that nation do^ 
miciled in the country oC the adverse belligerent. Mr* 
WhiUbiWs case, however, referred to frequently in Bobin- 
s6a's Retorts, comes fully up to the present, because he 
was ^ Brkiah sulgect, who had settled but a few days in 
the beside country, but before he knew en: could have 
known of the d^ckratioa of war; yet, as he went there 
'With an isitenticHi to $ettle, this, connected with hin resi^ 
dence, short as it was, fixed his national character, and 
sd«Rti£ed himif with the enemy of the cemmtry he had so re- 
cently quitted. The want of notke^ and of an opportunity 
to extrkate hknself from a situation to which he bad so 
recently and so innoeently exposed hamself, could not pre- 
vail to project bis pr^rQ? agsdnst the belligerent rights of 
his own country, and to save it from confiscatioQ»{^) 

(*) $ XoMrumt, 280. Boeties iUst 1 ^oHntdfi, 115. Hersteider, 107. 
19siflkel>tar AftieMn . 
(p) Vqs WA8Bi9«Mjr, X The VenWk Snpr^ao Cpwt of the u/a 

February T. 1814. M. S, 
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The opinion of the court in the above case was dissented 
froni by two of the judges,(4) the first of whom stated, that 
he entirely concurred in so much of the opinion delivered 
in this case^ as attaches a hostile character to the property 
of a citizen continuing, after the declaration of war, tore* 
side and ti'ade in the country of the enemy ; and subscribed 
implicitly to the reasoning urged in its support* But from 
so much of that opinion as subjects to confiscation the pro- 
perty of a citizen shipped before a knowledge of the war, 
and which disallowed the defence founded on an intention to 
change his domicil and to return to the United States, mar 
iiifested in a sufficient manner^ and within a reasonable time 
after knowledge of the war, although it be subsequent to 
the capture, he felt himself compelled to dissent* 

The question was undoubtedly complicated and intri« 
cate. It was difficult to draw a line of discrimination, 
which should be, at the same time, precise and equitable. 
But the difficulty did not appear to him to be sufficient to 
deter courts from making the attempt* 

A merchant residing abroad for commercial purposes, 
may certainly intend to continue in the foreign country, so 
long as peace shall exist, provided his commercial objects 
shall detain him so long, but to leave it the instant war shall 
break out between that country and his own* This inten- 
tion it is not necessary to manifest during peace, and when 
war shall commence, the belligerent cruizer may find his 
{)roperty o&the ocean, and may capture it before he knows 
that war exists. The question^ whether this be enemy's 
property or not, depends, not exclusively on the residence 
of the owner at the time, but on his residence taken in con- 
nexion with his national character as a citizen, and with his 
intention to continue or discontinue his commercial domi- 
cil in the event of war. 

The evidence of this intendon, will rarely, if ever, be 
given during peace* It must, therefore, be fumi^bed, if 
(4) Haubjxl, C. X and LiTXKas«oV| /. 
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at all, after the war shall be known to him ; and that know«- 
ledge may be preceded by the capture of his go«Kls. It 
appeared then, to be a case in which, as in many others, 
justice requires that subsequent testimonies shall be re- 
ceived to prove a pre-existing factf Measures taken for 
removal immediately after a war may prove a previous in- 
tention to remove in the event of war, and may prove that 
the captured property, although, prima facie^ belonging to 
an enemy, does, in fact, belong to a friend. In ^uch case, 
the citizen has a right, in the nature of the jus post Kminitj 
to claim restitution* 

As this question was not only decisive of many claims 
then depending befor« the court, but also of vast importance 
to our merchants generally, he might be excused for statr 
iBg at some length, Ae reason on which his opinion was 
founded. 

The whole system of decisions applicable to this sub- 
ject, rests on the law of nations as its base. It is, there- 
fore, of some importance to enquire how far the writers on 
that law consider the subjects of one power residing with- 
in the territory of another, ^ retaining their original cha- 
racters, or partaking of the character of the nation in which 
they reside. 

Vattel^ who, though not very fiill to this point, is more 
explicit and more satisfactory on it than any other which 
had fallen into his hands^ says, " The citizens are tl^ 
members of the civil society ; bound to this society by cer- 
tain duties and subject to its authority ; they equally par- 
ticipate in its advantages. The natives ^zxt those bom in the 
country, of parents who are citizens. Society not being 
able to subsist and perpetuate itself but by the children of 
the citizens, those children naturally follow the condition of 
their father, and succeed to all his rights." 

" The inhabitants, as distinguished from citizens, are 
strangers who are permitted to settle and stay in the 
country. Bound by their residence to the society, they arc 
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«ulgect to^ the laws af the state, while they reside there, 
and they are obliged to defend it, because it grants them 
protection, though they do not participate in all the rights of 
citizens. They enjoy only the advantages which the laws, 
or custom gives them. The perpetual inhabitants are those 
who have received the right of perpetual residence. These 
are a kind of citizens of an inferior order, and are united 
and subject to the society, without participating in all its 
advantages." 

A domicii, in the sense in which this term is used by 
Vattelj requires not only aetual residence in a foreign coun- 
try, but " an intention of always staying there," actual 
residence without this intention, amounts to no more than 
** simple habitation." 

Although this intention may be implied without being ex- 
pressed, it ought not to be implied, to the injury of the 
individuals frona ^ct^ entirely eqiAvocal. If the stranger 
h^ nof: the power of making his residence perpetual ; if 
circumstances, after his arriv^ in a country, so change, as 
to make his continuance there disadvantageous to himself, 
and his power to continue doubtful, ^^ an intention always 
tQ stay there" ought not, to be fixed upon him, in conse- 
quence of an unexplained residence previous to that change 
of circumstances. Mere residence, under particular cir- 
cumstances, would seem, at most, to prove only an intention 
to remain sq long as those circumstances continue the same, 
or equally advantageous* This does not give a domicii. 
The intention which gives a domicii is an unconditional in- 
tention " to stay always." 

The right of the citizens or subjects of one country to 
remain in another, depends on the will of the sovereigii 
of that other ; and if that will be not expressed otherwise 
than by general hospitality which receives and affords secu- 
rity to strangers, it is supposed to terminate with the rela- 
tions of peace between the two countries. When war 
breaks out, the subjects of ow belligerent in the country of 
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the other, are considered as enemieS) and have no right to 
remain there. 

Vattel says, ^ Enemies continue such wherever they 
happen to be. The place of abode is of no account here#^ 
It is the political ties which determine the quality, while a 
man remains a citizen of his oi¥n country, he remains the 
enemy of all those with whom a nation is at war." 

It would seem to require very strong evidence of an in* 
tention to become the permanent inhabitants pf a foreign, 
country, to justify a court in presuming such intenticxi to 
continue, when that residence must expose the person tp A^ 
inconvenience of being considered and treated as an enemy. 
The intentioi) to b^ inferred solely from the fact of residence 
during peace, for commercial purposes is necessarily condi<* 
tional, and dependent on the continuance of the relations 
of peace between.the two countries* 

So far is the lawof n^^ions from considering residence in 
a foreign country in time of peace,, as evidence pf anJnten-> 
lion " always; to stay there,'' even in time of war, that the 
very cpntrary is expressed. Vattel says, " The sovereign 
declaring war, can neither .detain those subjects of the ene- 
my who ^re within his dominions at the time of the declar- 
ation, nor their eflFects. They came into his territory on 
the public faitfe. By permitting them to en^r his territory 
and to continue there, he tacitly promised them liberty and 
security fpr their return. IJe is therefore to, allow them a 
reasonable time fpr withdrawing with their effects ; and if 
they stay beyond the term prescribed, he has a right to 
treat them as ene^dies, though as enemies disarmed;^' 

The stranger merely residing in a country during peace, 
however long his . stay, and whatever his employments, 
provided it be such as. strangers may eijga^e in, cannot, on 
the principles of international law, be considered as incorpo- 
rated into that society, so as immediately on a declaration 
of war, to become the enemy of his own. " His prppertyi'* 
says Fatte/y *^ is still a part, of the totality of the wealth c^ 
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lusnatioiu^ ^^ The citizen or subject of a state, who absents 
himself for a time, without any intention to abandon the so« 
ciety of which he is a member, does not lose his privile^ 
by his absence ; he preserves his rights, and remains boun4 
by the same obligaticms. Being received in a foreign coun« 
try, in virtue of the natural society, the communicatiout 
and commerce, which nations are obliged to cultivate with 
each other, he ought to be considered there as a mejmbef 
0f his own nation and treated as such.'' 

The subject of one power inhabiting the country of anoth« 
ei* ought not to be cpnsidered as a member of the natioa 
in which he resides^ even by foreigners ; iior ought he, o^ 
the first commencement of hostilities, to .be treated as ai| 
enemy by the enemies of that nation* 

jSurkiTnajut says, ^' as to strangers, those who settle, in the 
enemies countryaftcr a war is beguq, of which they had 
previous notice, may Justly be looked upon as enemies and 
treated as such. JBut in regard tp such as went thither be- 
fore the war, justice and humanity, require that we shouhl 
give them a reasonable ti^ie to retire ; and if they neglect 
that opportunity, they are accounted enemies*" 

If this rule be obligatory on foreign nations, much more, 
eught it, to. bind that, of which the individual is a member* 

He thought }ie could not be .mistaken when he said that, 
in all the views taiken of this> subject by the most approved 
writers oh the law of nations, the citizens of one country re* 
•siding in another, is not considered as incorporated in that 
other, but is still considered as belonging to that society of 
which he was originally a. member : And if war break out 
between the two.nationi^ he is to be permitted, and is ex- 
pected, toiretum to his own. He did not perceive in those 
vo-iters any exception with regard to merchants. 

It must,. however, be acknowledged, that the great ex- 
tention of commerce has had considerable influence on na- 
tional laws. Rules have been adopted, perhaps by general 
consent; principles hAVC bccA engrafted on the originals tock 
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of public law, by which merchants, while belonging politi- 
cally to one society, are considered commercially as the 
members of another. For commercial purposes, the mer- 
chant is considered as a member of that society in which 
he has his domicil; and less conclusive evidence than 
would seem to be req[uired in general cases, by the law of 
nations, has been allowed to fix the domicil for commercial 
purposes. But he could not admit that the original mean- 
ing of the term is to be entirely disregarded, or the true 
nature of this domicil to be overlooked. The eflFects of 
the rule ought to be regulated by the motives which arc 
presumed to have induced its establishment, and by the 
convenience it was intended to promote. 

The policy of commercial nations receives foreign mer- 
chants into their bosoms ; and permits their own citizens 
to reside abroad for the purposes of trade, without injury 
to their rights or character as citizens. This free inter- 
communication must certainly be believed; by the nations 
who allow it, to be promotive of their interests. Nor is this 
opinion ill founded. Nothing can be more obvious than that 
the affairs of a commercial company will be transacted to 
most advantage by^ being conducted, as it respects both 
purchase and sale, under the eye of a person interested in 
the result. The nation which takes an interest in the pro- 
sperity of its commerce, can feel no inclination to restrain 
its citizens from residence abroad, for the purposes of com- 
merce ; nor will it hastily construe such residence into a 
change of national character, to the injury of the individual* 
It is not the policy of such a nation, nor can it be its wish, 
to restrain its citizens from pursuing abroad, a business, 
which tends to enrich itself. It ought not, therefore, to 
t^onsider them as enemies in consequence of their having 
engaged in such pursuit in the country of a friendj who be* 
fore their removal, becomes an enemy. 

If, indeed, it be the real intention of the citizen perma- 
nently to change his national character ; if it be his choice 
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lo remain in the country of the enemy during war, there 
can be no harshness, no injustice, in treating him as an en* 
amy* But if, while prosecuting his business in a foreign 
country, he contemplates a return to his own ; if, in the 
prosecution of that business, he is promoting rather than 
counteracting the interests and policy of the country of 
which he is a member^ it would seem to be pressing the 
principles too far, and to be drawing conclusions which the 
premises will not warrant, t£> infer conclusively, an inten- 
tion to continue in a country which has become hostile, 
from a residence and trading in that country while it was 
friendly; and to punish him by the confiscation of his 
goods> as if he was fully convicted of that intention. 

It was admitted to be a general rule, that, while the 
state of things remains unaltered ; while the motives which 
carried the citizen abroad continue ; while he still prose- 
cutes a business of uncertain duration, his capacity to pro- 
secute which, is not impaired, his mercantile character is 
confounded with that of the country in which he resides^ 
and his trade is considered as the trade of that country. 

It will require but a slight examination of the subject, to 
perceive the reasour of this rule ; and that, to a certain ex- 
tent, it is convenient without being unjust* 

In times of universal peace, the question of national cha- 
racter can arise only when some privilege or some disabili- 
ty is attached to it, or in cases of insurance. A particular 
trade may be allowed or be prohibited to the merchants of 
a particular nation, or property may be warranted to b^ of 
a particular nation. If, in such cases, the residence of the 
individual be received as evidence of his national mercan- 
tile character, the subjects of inquiry are simplified ; the 
questions are reduced to a plain one ; and the various com- 
plex enquiries, which might otherwise arise, are avoided. 
There is therefore much convenience in adopting this prin- 
ciple in such a state of things ; and it is not perceived that 
^ny injustice can grow out of it; since the individual to 

r 
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vhom the rule is applied, is not surprized by any new or 
unlocked for event* 

So if war exists between two nations, each belligerent 
having a right to capture the property of the other found 
on the ocean, each being intent on destroying the commerce 
of the other, and on depriving it of evcry^cover under which 
it may seek to shelter itself, will certainly not allow the ad- 
Vantages of neutrality to a merchant residing in the coUntrjr 
of his enemy. Were this permitted, the whole trade'iof the 
enemy could assume, and would assume a neutral garb. 

There is in general no reason for supposing that a mer* 
chant residing in a foreign country, and carrying on trade, 
means to withdraw from it, on itd engaging in War with 
kny other country to which he is bound by no obligation. 
By continuing during war the domicil acquired in peace, 
he violates no duty^ offends against no generally acknow- 
ledged principle, and retains all his rights of residence and 
commerce. The war theii furnishes no motive for pre- 
suming that he is a:bout to change his situation, and to re- 
sume his original national character. 

These reasons appear to require the rule as ^ general 
one, and to justify its application to general cases, but, they 
do not justify its application to the case of a merchant 
whom war finds engaged in trade in a country which be- 
comes the enemy of his own; this country ought not to bind 
him by his residence during peace, nor to consider him as 
precluded by it from showing an intention that it should 
terminate with the relations of peace. 

When it is considered that his right to remain and pro- 
secute that trade in which he had been engaged during 
peace is forfeited; that, his duty and most probably his 
inclinations, call hini home ; that he has become the enemy 
of the country in which he resides ; that his continuance in 
it exposes him to many and serious inconveniences ; that 
his person and property are in danger ; it is not going too 
far to say, that this change in his situation may be consi- 
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dered as changing his intention on the subject of resi« 
dence, and as affording a presumption of intending to re* 
turn. 

Let it be remembered that, according to the law of na- 
tions^ domicil depends on the intention to reside perma- 
nently in the country to which the individual has removed) 
and that a change of this intention is, at any time, allow* 
able. If upon grounds of general policy and general con- 
venience, while the circumstances under which the resi« 
dence commenced continue the same residence and em- 
ployment ; if perntanent trade be considered as evidence of 
aa intention to continue permanently in the country, and 
as giving a commercial national character ; may not a total 
change in circumstances, a Ides of the capacity to carry oh 
the trade^ be received, in the absence of all conflicting 
proof, as presumptive evidence of an intention to leave the 
country ; as extricating the trade, carried on in the time 
of supposed peace, from the national character, so far as 
to protect it from the perils of war ? At any rate, do not 
reason and justice require that this change of circumstances 
should leave the question open to be decided on such other 
evidence as the war must produce ? 

The great object for which an American merchant fixes 
himself in * a foreign country, is, most generally, to carry 
on trade between that country and his own* In almost t 
every case of this description before the court, the claim* 
ant was a member of a commercial house established in the 
United States ; and his business abroad subservient to the 
business at home. This trade is annihilated by the ^^^•y^ 

If, while peace subsists between the United States and 
Great Britain; while the American merchant possesses 
the»e all the commercial rights allowed to the citizens of a 
friendly nation, and tnay carry on uninterruptedly his trade 
to his own country, he is presumed, his intentions being 
unexplained, to intend remaining there always, and may^^ 
for general convenience, be cloaihed with the commercial 

17 
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character 6f the nation in which he resides, ought this pre- 
sumption to be extended by his own government, beyond 
the facts out of which it grows, if the interest of the indi- 
vidual be materially affected by that extention i Do not 
reason and justice require that we should consider his ori- 
ginal intention as being only coextensive with the causes 
which carried him to and detained him in the country — ^as 
being, in its nature, conditional and dependent on the coa* 
tinuance of those causes I 

If such a person were required, on his arrival in a foreign 
country, to declare his real intention on the subject of re- 
sidence, he would most probably say, if he spoke honestly, 
^^ I come for the purpose of trade ; I shall remain while the 
situation of the two countries permits me to carry on my 
trade lawfully, securely, and advantageously; when that 
situation so changes, as to deprive me of these rights, I 
shall return." His intention then, to reside in the coun- 
try, his domicil in it, and consequently his coipmercial cha- 
racter, unless he continued his trade after war, woiild be 
clearly limited by the duration of peace. It would not be 
unreasonable to say, that the intention, to be implied from 
his conduct, ought to have the same limitation* 

To him it seemed that a mere commercial domicil ac- 
quired in time of peace, necessarily expires on the com- 
mencement of hostilities* Domicil supposes rights incom- 
patible with a state of war. If the foreign merchant be 
not compelled to abandon the country, it is not because his 
commercial character confers oahim a legal right to stay, 
but because he is specially permitted to stay. If in this 
he was correct, it would seem to follow, that if all the le- 
gal consequences of a residence in time of peace do not 
absolutely terminate with the peace, yet the national com- 
mercial character which that residence has attached to the 
individual, is not so conclusively fixed upon him as to dis- 
qualify him from showing, that, within a reasonable time 
after the commencemcut of hostilities, he made arrange- 
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meats for returning to his own country. If a residence 
tnd trading after the war be not indispensably necessary to 
give die citizen merchant or his property a hostile charac« 
ter, yet removal, or measures showing a determination to 
remove within a reasonable time after the war, may retro-* 
ict upon property shipped before a knowledge of the war, 
and rescue that property from the hostile character attach* 
ed to the property of the nation in which the individual 
resided. 

The- law of nations is a law founded on the great and 
immutable principles of equity and natural justice. To 
draw an inference against all probability, whereby a citi- 
zen, for the purpose of confiscating his goods, is clothed, 
against his inclination, with the character of an enemy, in 
consequence of an act which, when committed, was inno- 
cent in itself, was entirely compatible with his political cha- 
racter as a citizen, and with the political views of his go- 
vernment, would seem to subvert those principles. The 
rule which, for obvious reasons, applies to the merchant in 
time of peace or in time of war; the national commercial 
character of the country in which he resides, could not, 
without -subverting those principles, apply a hostile charac- 
ter to his trade carried on during peace* so conclusively as 
to prevent his protecting it by changing that character 
within a reasonable time after a knowledge of the war. 

His opinion then was, that a mere commercial domicil 
aeqiiired by an American citizen in time of peace, especi- 
ally if he be a member of an American house, and is car-^y~ 
rying on' a trade auxiliary to his trade with his own coun- 
try, ought tiot to ' be considered positively as continuing 
longer Aan the state of peace. The deckration of war is 
a fact which removes the causes that induced his residence 
in the ibreign couhtry 5 they no longer operate upon him. 
When they cease, their effects ought to cease. An inten- 
tion which they produced, ought not to be supposed to con- 
tinue. The character of his prop^y, shipped before a 
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^ knowledge of the war, ought not to be deqided absolutely 
by his residence at the time of shipment or capture, but 
pught to depend on his continuing to reside and trade in 
^be enemy country, or qn his taking prompt measures for 
returning to his own, 

This is the ponclusion to which his mind would certainl^F 
be conducted, might he permit it to be guided by the lightai 
of reasot^ and the principles of national justice. But it 
was said, that a course of adjudication has settled the law 
^ be otherwise ; that . the court could not, without over- 
turning a magnificent system, bottomed on the broad base 
of international law, and of which the parts are adoiirably 
adjusted to each other, yield to the dictates of humanity 
on this particular question. Sir William Scott,, it was 
agreed at the bar^ hs^d, by a series of decisions, developed 
the principles ©flaw on this subject, with a pprspicuity and 
precision which mark plainly the path tliey ought to tread* 
He respectpd Sir William Scott, as he j^id every truly 
great manj, and he respe(:ted his decisions > nor 4)hould he 
depart fro9i them on light grounda* But it was impossi- 
ble to consider tliem attentively, without perceiving that 
his mind leans strongly in /favour of the captors. Resit 
dence, for example, in a belligerent country, will condemn 
the share of a neutral in a house trading ^n a neutral CQua-r 
try ; but residence in a neutral coujitry wiU ^ot protect the 
share of a belligerent or neutral yx ji xomno^rcial ho^se 
established in a belligerent country* : Ii> a great;iif\;^riticie, 
country, depending on its navy for its. glory, and its ^ safe- 
ty, the national bia§ is perhaps so entirely iii.this direction, 
that the judge, without being conspious^j^f the fact, must 
feel its influence. HoXvever this might hje, it was a fact 
pf which he was fuUy conyipced; and;^ on t^i^ account, it 
appeared to him to be the n^ore proper to investigate. rigidly 
the principles on which Sir William Scott's decisions hav^ 

been made, apd npt to extend them where such extension 

► . ■...•»- . • ■ . . ' 

^n^y produce injustice. 
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Whil^ he made this observation, it would betray a want 
of candor not to accompany it with the acknowledgment, 
Ihat he perceived in the opinions of this eminent judge, no 
disposition to press this principle with peculiar severity 
against neutrals. He had certainly not mitigated it when 
applying it, to British subjects* 

With this impression respecting the general character of 
British admiralty decisions, he proceeded to examine them 
so far as they bear on the question of domiciU 

The case of the Vi^ilantiaQ^ does not itself involve the 
point : but in delivering his opinion, the judge cited two 
cases of capture which had been quoted and relied on at 
ban In each of these, the share of the partner residing 
in the neutral country was restored, and that of the partner 
residing in the belligerent country was condemned. But 
these decisions applied to a trade continued to be carried 
on during war* 

In a subseqjji^nt case, the share of the partner residing 
in t^e neutral country sdso was condemned j and the Lords 
Commissioners, said, that the principle on which restitu* 
tion was decreed in each of the first mentioned cases, was, 
*^ Th^ they were merely at the commencement of a war," 
They .^id^ that " a person carrying on trade habitually in 
the eountry of the enemy, though not resident there, should 
have time to withdraw himself from that commerce ; that 
it .would press too heavily on neutrals to say, that imme- 
diately on4he fir$t breaking out of a war, their goods would 
becofne subject to confiscation" 

On* these caaea it is to be observed, that although the 
two fir^t happei^ed at the cc^nmencement of the war, yet 
they happened during a wat; and the partners whose inter<- 
est was condemned; do not appear to haye discontinued 
their residence and trading in the country of the enemy 
l^ft^^ w^ had taken place* . The declaration ^^ that it would 
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press too heavily on neutrals to say, tliat immediately on 
the first breaking out of a war, dieir goods would becoHie 
eubject to confiscation^" though appHed to a neutral not 
residing in the belligerent country, clearly discriminates^ itk 
m case of capture, between the rights of parties at the c^oi- 
mencement of a war, and at a subsequent period. But k 
was sufficient to say, that neither the case itself, nor the 
cases and opinions cited ia^it, applied directly to the ques*- 
tipn before the court. 

In the case of the Harmony^(^^ the property of Mr. Mut- 
n^, an American citizen residing in France, was condemn** 
ed on account of that residence. But Mr. Murray had 
removed to France during the war, and had continued 
there for four years* 

The scope of the argument of Sir William Scott goes to 
show, that the single circumstance of residence in the ene** 
my country, if not intended to be permanent^ will not give 
the enemy character to the property of such resident cap-> 
tured in a trade between his own country and that of the 
enemy. It is material that the conduct of Mr. Murray^ 
subsequent to the capture, had great influence in determin- 
ing the fate of his property. Had- h^ returned to the 
United States immediately after that event, much was not 
hazarded in saying, that restitution would have been de* 
creed. 

In the case of the Indian Chief ^{^^ Mr. Johnson^ ail 
American citi^^en domiciliated in England, had engaged ini 
a mercantile enterprize to the British East Indies ; a trade 
allowed to an American citizen^ but prohibited to a British 
subject. On its return the vessel 6atne into Cowes, and 
was seized for being concerned in illicit trade. Mr. John* 
son had then left England for the United States. He was 
considered as not being a British subject at the time of 
capture, and restitution was decreed. , 
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III delivering his opinion in tbis case, Sir William Scott 
said, ^^ Taking it to be dear that the national character of 
Mr« Johnsonii as a British merchant, was founded in resi- 
dence only, that it was acquired by residence, and rested 
^n that circumstance akme, it must be held, that, from the 
moment he turns his back on the country where he has re- 
sidedf on his way to his own country, he was in the act of 
resuming his original character, and is to be considered as 
an American* The character that is gained by residence 
ceases by non*residence* It is an adventitious character, 
that nm longer adheres to him from the moment that he 
puts himself in motion, bmajide^ to quit the country sine 
animo revcrtetuB*^* 

This case tmdoubtedly proves, affirmatively, that the na** 
tional character gained by residence ceases with that resi- 
dence ; but he could not admit it to prove, negatively, that 
this national character ca^ be laid down by no other means. 
I cannot, for instance, admit, that an American citizen^ 
who had gained a domicil in England during peace, and 
was desii^ous of returning home on the breaking out of 
war, but wds detained by force, could, under the authority 
of this opini<»i, be treated as a British trader, with respect 
to his property embarked before a kno^i^ledge of the war» 

In the case of La Fitginie,{^) the property of Mr. La- 
pierre, who was probably naturalized in the United States, 
but who had returned to St. Domingo, and had shipped the 
produce of that island to France, was condemned. But he 
was considered as a Frenchman, was residing at the time 
in a French colony, and was engaged in a trade between 
that colony and the mother country. The case, the judge 
observed, might have been otherwise decided, had the ship- 
ment been made to the United States. 

In tne case of the Jonge Klassincj^^ Mr. Ravie had a 
license to make certain importations as a British subject, 

(«) 5 Rabimon, 112. (^ 5 Rabinwh 205. 



he had a house in Ainsterdam> went there in person during 
the war, and made the shipments under his own inspectioix 
and control. It was determined that, in this transaction, 
he acted in his character as a Dutch merchant, and wafr 
not protected by his license* This was a trading with the 
enemy* 

la the case of the Citto^(^) th6 property of Mr. Bowden, 
a British subject residing in Holland, was condemned. It 
appeared that he had settled in Amsterdam, where he had 
resided, carrying on trade for six years. In 179$, when 
the French troops took possession of that country, he feft 
il, and settled in Guernsey. The Citto was a Danish ves- 
sel, captured in April, 1796, on a voyage from a ^anish 
port to Guernsey, where Mr. Bowden then resided. In 
June 1 796, after the capture of the Citto^ he returned to 
Holland. In argument it was contended that it appeared 
that British subjects might reside in Holland, without fo^ 
feiting their British character, from the proclamation of 
the 3d of September 1796, which directs the landing of 
goods imported, under that order, into the United Provin- 
ces, to be certified by British merchants resident there. 

The judge was desirous of knowing the nature of Mn 
Bowden's residence in Holland, whether he had confined 
himself to the object of withdrawing his property, or had 
been engaged in the general traffic of the place. If the 
former, " he may," said the judge, " be entitled to resti- 
tution, more especially adverting to the order in council, 
which is certainly so worded as not to be very easy to be 
applied." 

The cause stood for further proofs. 
. It is plain that, in this opinion, the residence of the 
claimant at the time of the capture, was not considered as con- 
clusive, had it been so, restitution must have been decreed, 
because Mr. Bowden was a British subject, and at that 

(«) 3 Bohinnn^ 39. 
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time resided in Guernsey. It is equally apparent, that» 
had his subsequent residence in an enemy country been 
for the sole purpose of withdrawing his property, the law 
Was not understood to forbid restitution* The language 
of Sir William Scott certainly ascribes considerable influ- 
ence to the proclamation, bnt does not rest the rights of the 
claimant altogether on that fact. 

On the 1 rth of March 1 800, an affidavit of Mr. Bowdes^ 
made the 6th of August If 99, was produced, in which he 
stated his residence in Hblland previous to the invasion by 
the French — ^That he quitted Holland and landed in Eng* 
land, the 30th of January 1/95, whence he proceeded to 
Guernsey, where he resided with his family— That, in the 
month of June 1796, he was under the absolute necessity 
of returning to Holland, for the purpose of recovering debts 
<dae, and effects belonging to the partnership, his partner 
remaining in Guernsey. 

The affidavit then proceeded to istate many instances of 
his attachment to his own government, and concluded with 
averring that he was still under the necessity of remaining 
in Holland, for the purpose of recovering part of the sai4 
debts and effects, which would be impossible were he to 
leave the country ; but that it w^s his intention to return 
to his native country^ so soon as his affairs would permit^ 
where his mother and his relations resided. 

The court observed, that it appeared from the affidavit, 
that Mr. Bowden was at that time in Holland ; and add- 
led, " It would be a strange act of injustice, if, while we 
are condemning the goods of persons of all^na^tions resident 
in Holland, we were to restore the goods of native British 
subjects resident there. An Englishman residing and tra- 
ding in Holland, is just as much a Dutch merchant as a 
Swede or a Dane would be." 

. This case was decided in 1800; Mr. Bowden had re tump- 
ed to Holland in 1796, during the war, and had continued 
in the country of the enemy. It is not denied that he con- 

18 
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tinued his trade, and the fact that he did eontlnue it* is 
fairly to be inferred, not only from his omitting to aver the 
contrary, but from the language of Sir William Scott, ** an 
Englishman residing and trading in Holland,'^ aays that 
judj;e, " b Just as much a Dutch merchant as a Swede or 
a Dane would be.'^ The case of Mr. Bowden then^ is the 
case of a British subject who continued to reside and trade 
in the country of an enemy, four years after the commence- 
ment of hostilities. His property must have been coa>- 
demned on one of two principles. Eidier the judge must 
have considered his residence in Guernsey, from January 
1795 to June 1796, as a temporary interruption of his per- 
manent residence in Holland, and not as a change of do- 
miciU since he returned to that country, and continued in 
it as a trader, to the rendition of the final sentence, or he 
must have decided, that, although Mr. Bowden remained, 
and intended to remain, in fact, a British subject, yet the 
permanent national commercial character which he acquir- 
ed after this capture, retroacted on a trade which, at the 
time of capture, was (entirely British^ and subjected the 
property to confiscation. On whichsoever of these prin- 
ciples the case was decided, it is clear that the hostile 
character attached to the property of Mr. Bowden, in con- 
sequence of his residing and trading in the country of the 
enemy during the war. This case is materially variant 
from one in which the residence and tradii^g took place 
during peace, and the capture was made before a change of 
residence could be conveniently effected. 

The Diana^(J) was also a case of cotisiderable interest, 
which contains doctrines entitled to attentive consideration. 

During the war between Great Britain and Holland, 
which commenced in 1795, the island of Demarara surren- 
dered to the British arms. By the treaty of Amiens, it 
was restored to the Dutch. That treaty contained an article, 
allowing the inhabitants, of whatever coimtry they might 

(y) 5 JR9bmimf 51 
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he^ a term of three years, to be computed from the notifi* 
catioll of the treaty, for the p^orpose of disposing of tbeiy 
property acquired and possessed before or during the war^ 
in which term they might have the free exercise of their 
religion, and enjoyment of their property* 

Previous to the declaration of war against Holland in 
1803, the Diana and several other vessels loaded with co» 
lonial produce, were captured on a voyage from Demarara 
' to Holland, immediately after the declaration of war ; and 
before the expiration of three years from the notification of 
the treaty of Amiens, Demarara again surrendered to 
Great Britain. Claims to the captured property were filed 
by original British subjects, inhabitants of Demarara, some 
of whom had setded in the colony while it was in posses* 
sion of Great Britain, others before that event. The cause 
came on after the island had again become a British co* 
lony. 

Sir William Scott decreed restitution to those British 
subjects who had settled in the colony while in British pos« 
session, but condemned the property of those who had set* 
tied there before that time. He held, that their settling in 
Demarara while belonging to Great Britain, afforded a pre* 
sumption of their intending to return, if the island should bo 
transferred to a foreign power, which presumption, recogni* 
zed in the treaty, relieved those claimants from the necessity 
of proving such intention. He thought it highly reasonable 
that they should be admitted to their jus post liminii^ and 
be held entitled to the protection of British subjects. 

But the property of those claimants who had settled be* 
fore it came to the possession of Great Britain, was con* 
demned. ^ Having settled without any faith in British 
possession, it cannot be supposed," he said, ^^ that they 
would have relinquished their residence, because that pos* 
session had ceased^ They had passed from one sovereign- 
ty to another with indifference ; and if they may be supt 
posed to have looked again to a connexion with this coun*- 
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try, they must have viewed it as a circumsta^ce^tbat vraa 
in no degree likely to affect their inteiition of coinUmting 
there." 

^^ On the situation of persons settled there previous to 
the time of British possession," I feel myself^ s^id the 
judge, ^^ obliged to pronounce that they must be consider- 
ed in the same light as persons resident in Amsterdam^ 
It must be understood^ however, that if there were among 
these any who have been actually removing, and . that fact * 
is properly ascertained,' their goods may be capable of res* 
titution. All that I mean to express is, that there must 
be evidence of an intention to remove^ on the, part qf those 
who settled prior to British possession, the presun^ptionnot 
being in their, favour." 

This having been a hostile seizure, though made hefi>re 
the declaration of war, the property was held equally liable 
to condemnation as if captured^ the instant of that deck? 
ration. 

• So much of the case as relates to those claimants who 
had settled during British possession, proves that other cir^ 
cumstances than an actual getting into motion for the pur- 
pose of returning to his own country, may create a pre- 
sumption of intending to return ; and may put off that hos- 
tile commercial character which a British subject residing 
and trading in the country of an enemy, is admitted to ac- 
quire. The settlement having been made in a country 
which, at the time, was in possession of Great Britain^ 
though held only by the right of conquest, a tenure 
known to' be extremely precarious, and rarely to continue 
longer than the war- in which the acquisition is made, is 
SM$cient to create this presumption* But the case does 
not declare negatively, that no other circumstances would 
be sufficient. 

He was aware that the part of the case which applies to 
claimants who had settled previous to British possession^ 
wpuid ^% first yiqjTi appear |o have a strong bearing on the 
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question befell the icourt. The shipment was in time oB 
peace, and the seizure was made before the decHiratioQ of 
war* The trade was one in which a British subject, in 
time of peace, might lawfully engage. However strong 
his intention might be to return to his native country in the 
event of war, he could not be expected to manifest that in- 
tention before the actual existence of war. The reconquest 
of the island followed the dedaraticoi of war so speedily^ 
as scarcely to leave time for putting the resolution to re* 
turn in executk>n^.had one been formed* Taking these cir* 
eumstances into view, the condemnation would seem to be 
one of extreme severity* Yet even this case^ admitting the 
decision to be perfectly correct^ did not, when accurate* 
ly examined, go so far as to justify a condemnation under 
such circumstances as belonged to some of the cases at 
bar* 

' The island having surrendered during war, such of ite 
inhabitants as were originally British siibjects were not al- 
lowed to derive, from this reannexation to the dominions of 
Great Britain, the advantages .to which a voluntary return 
to their own country, of the same date^ would have entitled 
them* They were considered as if they liad J>een ** resi- 
dents of Amsterdam." 

. But Sir William Scott observes, that ^ if there areamong 
these any who have been actually removing, and that fact 
is properly ascertained, their goods may be capable of res* 
titution." Actualiy removing — when ? Not surely before 
the seizure^ for that was made in time of peace* Not 
before the declaration of war, when the original seizure 
was converted into a belligerent capture ; for until that de« 
claration was kndwn, a person whose intention to remain 
or return was dependant on peace or war, would not be 
actually removing. On every principle of equity then, the 
time to Mrhich these expressions refer, must be the surren* 
der of Deinarara, or a reasonable time after the declara« 
tion of war was known theret The one period or .the 



other would be subsequent to that event whkh was deemed 
•quivafent to capture. 

It was not unworthy of remark, that Sir William Scott^ 
adds explanatory words which qualify and control the 
words, ^actually removing^" and show the sense in which 
he used them* ^ All" says the judge, ^^ that I mean to ex- 
press is, that there must be evidence ot an intention to re-^ 
move, on the part of those who settled prior to British pos- 
session, the presumption not being in their favour." 

It would dien, be rejecting a part, and a. material part 
of die opinion, to say, that an intention to remove, clearly 
proved, though not accompanied by the feict of removal, 
would have been deemed insufficient to support the daim 
for restitution* 

Were there no other circumstances of real importance in 
this case, did it rest solely on the sentiments expressed 
by the judge, unconnected with those circumstances, he 
should certainly consider it as leaving open to the claimants 
before tht^ courts the right of proving an intention to re^ 
turn within a reasonable time after the declaration of war, 
by other acts than ai^ actual removal^ 

But there are other circumstances which he could not 
deem immaterial ; and, as the opinions of a judge are al- 
ttays to be taken with reference to the particular case in 
which they are delivered) he must coiisider these expres- 
sions in connexion with the whole case^ 

The probability is, that the claimants were not merely 
British merchants. Though the fact is not expressly sta- 
ted, there is some reason to believe that they had become 
proprietors of the soil, and were completely incorporated 
with the Dutch colonists. They a^e not denominated mer« 
chants. They arc spoken of, through the case, not as re- 
sidents, but as settlers. ** They had passed,'* said Sir Wil^ 
Ham Scotty *' from one sovereignty to another with indiife- 
rence." This mode of expression appears to me to indi- 
cate a more permanent interest in the country, a more in- 
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timate connexion with it, than is acquired by a merchani 
removing to a foreign country, and residing there in dme 
of peace> for the sole purpose of trade, and in another of 
the same class of 'cases, it is said, that, previous to the last 
war, the principal plantations of the i3land were in posses^ 
sion of British planters from the three British islands. > 

The voyage, too, in making which the Diana was cap- 
tured, was a direct voyage between the colony and the mo- 
ther country* The trade was completely Dutch, and the 
property of any neutral^ wherever residing, if captured in 
iuch a voyage during war, would be condemned. 

But it is still more material, that those who settled in 
Demarara before British possession, must have setded du« 
ring the war, which was terminated by the treaty of Ami* 
ens ; or, if they settled in time of peace, must have 
continued there while the colony was Dutch, and while 
Holland was at war with Great Britain. Whichever the 
facts might be, whether they had settled in an enemy coun- 
try during war, or had continued through the war a settle- 
ment made in time of peace, they had demonstrated that 
war made no change in their residence. In their cases 
then, it might be correctly said« ^ that war created no pre- 
sumption' of an intention to return.'**— ^^ That they passed 
from one sovereign to another with indifference." 

He could not consider claims under these circumstances 
as being in the same equity with claims made by persons 
who had removed into a foreign country in time of peace, 
for the sole purpose of trade, and whose trade would be 
annihilated by war. 

The case of the Boedes Lust (*) differs from the Diana 
only in this— the claimants are not alleged to have been 
originally British subjects. Restitution was asked, because 
the property did not belong to an enemy at the time of 
shipment, not at the time of seizure, nor at the time af ad- 
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jadication. These grounds were all declared to be hisufli* 
cient. The original seizure was provisionally hostile ; aod 
the declaration of war consummated the right to condemn 
the property to the crown, as enemy's property. The sub- 
6eqir^ent change in the character of the claimants, who be- 
come British subjects by the surrender of Demarara^ 
could not divest it. ** Where property is taken in a state 
of hostility," said Sir William Scott, " the universal prac- 
tice has been to hold it subject to condemnation, although 
the claimants may have become friends and subjects priof 
to adjudication." *' With as little effect," he added " can 
it be contended that a postliminium can be attributed to 
these parties. Here is no return to the original character, 
en which only 2l jtts postliminii can be raised. The origi- 
nal character at the time of seizure and immediately prior 
to the hostility which has intervened was Dutch. The 
present character, which the events of war have produced^ 
is that of British Subjects ; and although the British sub- 
ject might, under circumstances, acquire the ju^ postliminii 
upon the resumption of his native character^ it never can be 
considered that the same privilege acc^rues upon the acqui* 
sition of a character totally new and foreign." 

This opinion is certainly not decisive ; but it appear! 
rather to favour than oppose the idea, that a merchant re- 
siding abroad, and taking measures to return on the break- 
ing out of war, may entitle himself to the yw^/>o*///mi«n, 
with respect to property shipped before knowledge of the 
war. , 

The President (*) was captured on a voyage from th^ 
Cape of Good Hope to Europe. Mr. Elmslie, the claim- 
ant was bom a British subject, but claimed as a citizen of 
the United States. He had removed to the Cape of Good 
Hope, during the preceding war, and still resided there. 
The property waa condemned^ In delivering his opinion^ 

(0 5 Robinsoii, 24d. 
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Sir IVilliam Scott observed. ^^ It is said the claimant is 
entitled to the benefit of an intention of removing to Phi- 
ladelphia, in a few months. A mere intention to remove, 
has never been held sufficient without some overt act, being 
merely an intention residing secretly and undistinguishably 
in the breast of the party, and liable to be revoked every 
Iiour. The expressions of the letter in which this intention 
is said to be found, are, I observe^ very weak and general 
of an intention merely infuturo. Were they even much 
stronger than they are, they would not be sufficient. Some- 
thing more than mere verbal declaration-— some solid fact 
showing Uiat the party is in the act of withdrawing, has 
always been held necessary in such cases.'* 

It is to be held in mind, that this opinion is delivered in 
the case of a person who had fixed his residence in an ene- 
my country, during war, and that he claimed to be the sub* 
ject of a neutral state* For both these reasons, the war 
afforded no presumption of his intending to return either to 
his native or adopted country. To the vague expression 
of an intention to return at some future indefinite time, no 
influence can be ascribed. When the judge says that 
*^ something more than mere verbal declaration, some solid 
fact showing that the party is in the act of withdrawing, 
has always been held necessary in such cases." — I do not 
understand him to say, the person must have put himself 
in personal motion to return ; must have commenced his 
voyage homeward, in order to ht considered as in ^^ the 
act of withdrawing ;"— Many other overt acts, as selling a 
commercial establisjiment ; stopping business ; making 
preparations to return, accompanied by declarations of the 
intent, and not opposed by other circumstances^ may be 
considered as acts of withdrawing. • 

In the case of the Ocean (^) Sir William Scott said, 
"• This claim relates to, the situation of British subjects 

(t») 5 Robinson, 91. 
19 
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settled in a foreign state, in time of amity, and taking early 
measures to withdraw themselves^ on the breaking out of 
war, the affidavit of claim states, that this gentleman had 
been settled as a partner in a house of trade in Holland, but 
that he had made arrangements for the dissolution of the 
partnership, and was only prevented from removing person- 
ally, by the violent detention of all British subjects who 
happened to be within the territories of the enemy, at the 
breaking out of the war. It would, I think, under these 
circumstances, be going further than the principle of law 
requires, to conclude this person by his former occupadon, 
and by his present constrained residence in France, so as 
not to admit him to have taken himself out of the effect of 
supervening hostilities, by the means which he had used 
for his removal." 

If other means for removal were taken, than, arrange- 
ments for the dissolution of the partnership, they are not 
stated ; and it is fairly to be presumed, that these arrange* 
ments were the most prominent of thiem, since that fact is 
alone selected and particularly relied upon. In his state- 
ment of the case, the reporter says that the claimant bad 
actually made his escape and returned to England, in July, 
1803 ; (the trial was in January, 1804) but this must be a 
mistake, or is a fact not adverted to by the judge, since he 
says his opinion is, that the claimant is, at the time, *'a 
constrained resident of France." 

He should notice two other cases frequently cited, 
though he had seen no full report of either of them. 

The first is the case of Mr. Curtisses.{*) This gentleman, 
who was a British subject, had gone to Surinam iu 1766, 
and from thence to St. Eustatius where he remained till 
1 776. He then went to Holland to settle his accounts, and 
with an intention, " as tvas said^^ of returning afterwards 
to England to take up his final residence. In December, 

(c) 3 Robinson, 20. la Kotis. 
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1780, orders of reprisal were issued by England against 
Holland. On the first of January^ 1781, The Snelle Zeyl- 
dcr was captured, and, on the 5th of March, £md 10th of 
April, 1781, the vessel and cargo were condemned as Dutch 
property. On the 27th of April, 1781, Mr. Curtisses re- 
turned to England ; and on as appeal, the sentence of con- 
demnation was reversed by the Lords of Appeals, and res- 
titution decreed. 

Other claims of Mr. Curtisses were brought before the 
court of admiralty ; and, on a full disclosure of these cir- 
cumstances, restitution was decreed, before the decree of 
" the Lords in the case of the Snelle Zeylder was pronounced* 

The principle of this decree is said to be, that Mr. 
Curtisses was in itinere, and had put himself in motion^ 
and was in pursuit of his original British character. 

He did not mean to find fault with this decision ; but 
certainly it presents some strong points more unfavourable 
to the claimant than would be found in some of the cases 
before the' court. Mr. Curtisses had obtained a commer- 
cial domicil iu the country of the enemy. At the time of 
the sailing, capture and condemnation of The Snelle Zeyl- 
dery he still resided in the country of the enemy. But, it 
is said, he was in itinere^ he was in motion in pursuit of 
his original British character, what was this journey he is 
said to have been performing in pursuit of his original cha- 
racter ? He had passed from one part of the dominions of 
the United Provinces to another. He had moved his resi- 
dence from St. Eustatius to Holland, where he remained 
from the year 1776, till 1781— a time of sufiicient dura- 
tion for the acquisition of a domicil, had he not previously 
acquired it. This change ef residence, to make the most 
of it, is an act too iequivocal in itself, to afford a strong pre- 
sumption fhat it was made for the purpose of returning to 
England. Had his. stay in Holland even been short, a co- 
lonial merchant trading to the mother country, may so fre- 
quently be carried there on the lousiness of his trade, that 



the fact can afford but weak evidence of an intention tq 
discontinue that trade : but an interval of between four and 
five years elapsed between his arrival in Holland and his 
departure froni that country, "during which time he is not 
stated to i>ave su^epded his copimercial pursuits or to 
have made any arrangements, such as transferring his prof 
perty to England, or making an establishment there, whicli 
might indicate, by overt acts, the intention of returning to 
his native ^ country. This journey to HpUand connected 
^ith this long residence would seem to be made as a Dutch 
merchant for the purpose of establishing himself there, rar 
ther than as preparatory to his return to England. But it 
was said th^t he intended to return to England. How 
was this intention 3hown ? If not by his journey to Holland 
and his long residence there, it was only shown by his be« 
ing employed in the settlement of his accounts while a mer- 
chant at St. Eustatius, a bpsiness in which he would of 
course engage, whatever his future objects might be. This 
equivocal act docs not appear to have been explained, 
otherwise than by his own declarations; nor does it appear 
that these declarations were made previous to the capture. 

But could it be even admitted that the journey from St. 
Eustatius to HoUandnvas made with a view of passing ul- 
timately from Holland to Elngland, yet the intention was 
not to be immediately executed. The time of carrying it 
into effect, was remote and uncertain,— subject to so many 
casualties, that, had not the war supervened, it might 
never have bee^ij carried into effect. 

But laying aside these circumstances, the case proves on- 
ly that being in itincre^ in pursuit of the native character, 
divests the enemy character acquired by residence and trar 
ding ; it is not insinuated that this character can be divest" 
ed by other meaps. 

Mr. WhitehilPs ease, though one of great severity, did 
not, he thought, overturn the principle, he was endeavour^ 
|ng to sustain. Mr. W. went to St. Eustasia but a few days 
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before Admiral Rodney and the British forces made their 
appearance hefore that place. But it was proved that he 
went for the purpose of making a permanent settlement 
there. No intention to return appears to have been alleged, 
the recency of his establishment seems* to have been th« 
point on which his claim rested. 

This case, in principle, bore on that before the court, s© 
fer only as it proves that war does not, under all circum- 
stancesj necessarily furnish a presumption, that the fo- 
reigner residing in the enemy country, intends to return te 
his own. The circumstances of this case, so far as we un- 
derstand them, were opposed to the presumption, that war 
could effect Mr. WhttehUPs residence. War actually ex- 
Isted at th^ time of his removal ; and had that fact been 
known to him, there would have been no hardship in his 
case. He would have voluntarily taken upon himself the 
enemy character, at the same time that he took upon him- 
self the Dutch character^ There is reason to believe that 
the court considered him in equal fault with a person re- 
moving to a country known to be hostile. St. Eustatius 
was deeply engaged in the American trade, which, from the 
character of the contest, was, at that time, considered by 
England as cause of war, and was the fact Which drew oa 
that island the vengeance of Britain. Mr. Whtteh II comM 
have fixed himself there only for the purpose of prosecuting 
that trade. ** He went," says Sir William Scott^ ♦♦ to a 
place which had rendered itself particularly obn6xious by its 
conduct in that war." lliis was certainly a circumstahoe 
which could not be disregarded^ in deciding on the proba- 
bility of his intending to remain in the country in the event 
of war. 

These were the cases which appeared to him to apply 
most strongly to the question before the court. No one 
of them decides, in terms, that the property of a British 
subject residing abroad in time of amity, which was ship- 
ped before a knowledge of war, and captured by a British 
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cruiser, shall depend, conclusively on the residence of the 
claimant at the time of capture, or on his havings at that 
time, put himself in motion to change his residence* In 
no case, which he had had an opportunity of inspecting, had 
he seen a dictum io this effect, the cases certainly required 
am intention, on the part of the subject residing and tra- 
ding abroad, to return to the subject's own country^, and 
that tl^is intention should be manifest by overt acts; but 
they did not, according to his understanding of them, pre- 
scribe any particular overt act, as being exclusively admis- 
sible I nor did they render it indispensable that the overt 
act should, in all cases, precede the capture. If a British 
subject, residing abroad for commercial purposes, takes de- 
cided measures, on the breaking out of war, for returning to 
his native country, and especially if he should actually re- 
turn, bis claim for the restitution of property shipped be- 
fore his knowledge of the war, would, he thought, be fa- 
vourably received in a British court of admiralty ; although 
his actual return, or the measures proving his intention to 
return, were subsequent to the capture. Thus understand* 
ingthe English authorities, he did not consider them as op< 
posing the principle he bad laid down. 

An American citizen, having merely a commercial do- 
micil in a foreign countr}' is not, he thought, under the 
British authorities, concluded, by his residence and trading 
in time of peace, from averring and proving an intention to 
change his domicil on the breaking out of war, or from 
availing himself of that proof in a court of admiralty. The 
intrinsic evidence arising from the change in his situation, 
produced by war, renders it extremely probable that^ in this 
new state of things, he must intend to return home, and 
will aid in the construction of any overt act by which such 
intention is manifested. Dissolution of partnership; dis- 
continuance of trade in the enemy country ; a settlement 
of accounts, and other arrangements obviously preparatory 
to a change of residence, were, in his opinion, such overt 
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acts as might under circumstances showing them to be 
made in good faith, entitle the claimant to restitution. 

He did not perceive the mischief or inconvenience that 
could result from the establishment of this principle. Its 
operation is confined to property shipped before a know* 
ledge of the war. For if shipped afterwards, it is clearly 
liable to condemnation, unless it be protected by the pria« 
ciple that it is merely a withdrawing of funds. Being con- 
fined to shipments made before a knowledge of the war^ 
the evidence of an intention to change or continue a resi- 
dence in the country of the enemy, must be speedily given. 
A continuance of trade after the war^ unless perhaps under 
very special circumstances, and for the mere purpose of 
closing transactions already commenced, would fix the na- 
tional character and the domicil previously acquired. An 
immediate discontinuance of trade and arrangements £br re- 
moving followed by actual removal within a reasonable 
time, unless detained by causes which might sufficiently ac- 
count for not removing, would fix the intention to change 
the domicil and show that the intention to return had 
never been abandoned; that the intention to remain always, 
had never been formed. It was a case, in which, if in any 
that can be imagined, justice required that the citizen, 
having entirely recovered his national character by his 
own act, and by an act which shows that he never intended 
to part with it finally, should, by a species of the Just fosi^ 
Uminiij be allowed to aver the existence of that character 
at the Instant of capture. In the establishment of such a 
principle, he could perceive no danger. In its rejection, 
he thought he perceived much injustice. An individual 
whose residence abroad is certainly innocent and lawful, 
perhaps adviantageous to his country, who never intended 
that residence to^ be permanent, or to continue in time of 
war, finds himself against his will, clothed with the charac- 
ter of an eiiemy, so conclusively that not even a return to 
his native country can rescue from that character and from 
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con(i<fcation, property shipped in the time of real or sup- 
posed peace. His sense of justice revolted from such a 
principle. 

In applying this opinion to the claimants before the court, 
he should be regulated by their conduct after a knowledge 
of the war. If they continue their residence and trade, 
after that knowledge ; at any rate, after knowing that the 
repeal of ihe orders m council was not immediately follow- 
ed by peace, their claim to restitution would be clearly un- 
sustainable. If they took immediate measures for return- 
ing to this country, and had since actually returned, or had 
assigned sufficient reasons for not returning, their property, 
he thought, might be capable of restitution. Some of the 
claimants would come within one description, some within 
the other. It would, under the opinion given by the court, 

equally tedious and useless to go through their cases. 

His reasoning has been applied entirely to the case of 
native Americans. This course has been pursued for two 
reasons. It presetits the argument in what he thought its 
true light ; and the sentence of condemnation makes no 
discrimination between native and other citizens. 

The claimants were natives of that country with which 
we were at war, who have been naturalized in the United 
States. It was impossible to deny that many of the strong- 
est arguments, urged to prove the probability that war must 
determine the native American citizen to abandon the 
country of the enemy and return home, are inapplicable, or 
apply but feebly to citizens of this description. Yet he 
thought it was not for the United States, in such a case as 
this, to discriminate between them. He would not pretend 
to say what distinctions may or may not exist between 
these two classes of citizens, in a contest of a different de- 
scription. But in a contest between the United States, and 
the naturalized citizen, in a claim set up by the United 
States to confiscate his property, the citizen might, he 
thought, protect himself by any defence >vhich would pro- 
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feci abative American. In the prosecution of such a claim, 
the United States were, if he might be excused for borrow* 
ing from the common law a term peculiarly appropriate, 
iitopped from saying that they have not placed this adopted 
son on a level with those bom in their family.f^) 

7* Wherever even a mere factory is founded ift the east- 
ern parts of the world, European persons trading under the 
shelter and protection of those establishments, are con* 
ceived to take their national character from that association 
under which they live and carry on their Commerce* It is 
a rule of the law of nations applying peculiarly to those 
countries, and is different from what prevails ordinarily in 
Europe and the western parts of the world, in which men 
take their present national character of the country in which 
they are resident ; and this distinction arises from the na* 
ture and habit of the countries : In the western parts of the 
world alien merchants mix in the society of the natives; 
access and .intermixture are permitted^ and they become 
incorporated to almost the full extent* But in the east, from 
the oldest times, an immiscible character has been kept up ; 
foreigners mt not admitted into the general body and mass 
of the society of the nation ; they continue strangers and 
sojourners as all their fathers were.-^-D^rij amara 9uam 
non tntefmucuit undam; not acquiring any national cha- 
racter under the general sovereignty of the country, and 
not trading under any recognized authority of their own 
original country, they have been held to derive their pre* 
sent character from that of the association or factory, under 
whose protection they live and carry on their trade. 

Thus with respect to establishments in Turkey, it was 
declared that a merchant carrying on trade at Smyrna un- 
der the protection of the Dutch consul at Smyrna, was to 
be considered a Dutchman^ and his property was condemn- 
ed as Dutch property. The same in China, and generally 

(^) Per Marshall, C. J. The Venua. Suprcma Court of the 17. S. Ft* 
fcruary T. 1814. M. 9. 

20 
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throughout the East, persons admitted into a factory, are 
Qot known in their own peculiar national character ; and 
being not admitted to assume the character of the country, 
they are considered only in the character of that association 

or factory. 

But these principles are considered not to apply to the 
territories occupied by the British in Hindostan ; because, 
though the sovereignty of the Mogul is occasionally brougk 
fi)rward for purposes of pdlicy, it hardly exists otherwise 
than as a phantom : It is not applied in any way for the re- 
gulation of their establishments. Great Britain exercises 
the power of declaring war and peace, which is among the 
strongest marks of actual sovereignty, and if the high, and 
empyrean sovereignty of the Mogul is sometimes brought 
down. from the clouds, as it were^ for purposes of policy, it 
by no means, interferes with the actual authority which that 
country, and the East India company, a creature of that 
country, exercises there with full effect. The law of trea- 
son wovdd apply, to Europeans living there, in full force. 
It is nothing to say that some particular parts, of the Eng- 
lish civil code are not applicable to the relig^<|^s or civil 
habits of the Mahomedan or Hindoo natives ; and that 
they are, on that account, allowed to live under their own 
laws. This is no exception ; for with respect to internal 
regulations, there is in Great Britain, a particular sect, the 
Jews, that in matters of legitimacy, and on other important 
subjects, are governed by their own particular regulations, 
and not by all the municipal laws of th^t country, some oi 
which are totally inapplicable to them. It is, besides, obser- 
vable, that the British acts of parlianient and treaties have 
been by no means scrupulous in later times, in describbg 
the country in question as the territory of Great Bri- 
tain.(0 

(«) 3 B&hinton, 12. The Indism Chief. 
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III a case which occurred during the late war with 
Great Britain, it was contended by the American captors 
that the privileges granted to British subjects in the Portu- 
guese dominions by the treaty of 1810, between Great Bri- 
tain and Portugal, completely recognized the exclusive na- 
tional character of these subjects ; and the case was likened 
to those above cited in the eastern parts of the world* 
But it is how settled hf^ the lords of appeal, that a British 
born subject resident in the English factory at Lisbon, so 
far possesses the Portuguese character as that his trade 
with the enemies of his native country is not illegal.(*) 
Upon the footing of authority, therefore, the ca^e for the 
captors was not made out. 

And upon principle it is as difficult to maintain — ^the 8th 
and 10th articles of the treatv secure no more than the free- 
dom of trade and the right to have all causes tried by k 
special tribunal, according to the laws and customs of Por- 
tugal. Still however, it is an incorporation of British resi- 
dents into the general commerce of the country. They are 
still subject to the general laws respecting revenues and 
taxes; to the general duties of qualified allegiance, and to 
the general regulations of social and domestic, as well as 
commercial intercourse. Far difierent is this from the case 
of eastern factories, where the laws of the factory govern 
the parties who claim protection under it, and no general 
amenability to the laws of the country, is eit)ier claimed or 
exercised. It was therefore decided that British residents 
in the dominions of Portugal take the character of their 
domicil, and as to aU third parties, are to be deemed Por- 
tuguese subjects.^^) 

8. Where goods were shipped by a house of trade in the 
enemy's country to a house of trade in a neutral country^ 

(0 4 Hobituon, 2i5. Ko4e« The BaiiMS. 

(8) Pep Stort, J. The St Indiano. Circuit Court of the tJ. S. Ibr 
the Massftchosetts district, October T. 1814. M. S. 
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both cQQsistiog of the same partners^ sill native subjects of 
the enemy, tiyo of whom were domiciled in the enemy's 
CQuntry, an4 one in the neutral country^-r-the captors con- 
tended that the share of the latter was liable to condemna- 
tion^ as being the property of a person connected in a house 
of trad^ in the enemy's country, and contipuing that con- 
l^ei^ion f^ter and during the war« the property having been 
purchased and shipped qn the account and .risk of the 
oame house* 

In this case, the learned judge, by whom it was deter- 
mined, observed that in general the national cHjaracter of a 
person is to be decided by that of his domicil ; If that be 
neutral, he acquires the neutral character ; if otiierwise, he 
4S affected with the enenay character* But the property of 
a person may acquire a hostile character, altogether inde- 
pendent of his own peculiar character, derived from resi^ 
dencct In pth^r words, the origin of the property, or .the 
traffic in which it is engaged, m^^y stamp it with a hostile 
character, although, the owner may happen to be a neutral 
domiciled in a neutral country* Thu^jhe produce of an 
estate belonging to ^ neutral in an enemy's colony, is im^ 
pressed with the character of the soil, i^o^withstanding a 
peutr^l re5idence.(**) So, if a vessel purchased in the ene- 
my's country, ip by constant and habitual occupation emr 
ployed in the trade of that country during the war, she is 
deemed a vessel of the country from which she is so navir 
g^ting^ whatever may be the dpniicil of the ovn^r.(*) He 

(*) 5 Robinson, 20. Tfee Plioeni;]?. 

(') Vide Supra, Chap. HI. J 6. And analogous, though more remotely, 
ai*e the cases of property condemned for resistance to search, (Chap. III. 
$ 19.) for breach of blockade, (Chap. YI. $ IZ.) as contraband of war, {lb- 
<S 2^) and for sailings under the fiag and pass or. license. of tbe enen^ 
(Ghap. V.) So also the property of citizens or subjects of the belligerent 
state engaged in trade with tlie enemy, is confiscated upon the ground 
that it is taken adhering to the enemy, and.therefore the proprietor is, 
pro hac vice to be considered as an enemy. 1 RobimBn^ 196* The Ncllyi 
in mti9 to tjie Hoop. Thcs^ are all ^9ifit& pf an adoption of the enemy 
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iherelbre agreed that it was a doctrine supported by strong 
principles of equity and propriety, that there is a traffic 
which stamps a national character on the individual inde- 
pendent of that character, which mere personal residence 
may give him- 

And he thought the case then before the court clearly 
within the range of the principle stated. Here was a house 
of trade composed entirely of British subjects established 
in the enemy's country, and habitually and continually car- 
rying on its trade, with all the advantages and protection 
of British subjects. . It was true one partner is domiciled 
in the neutral country— but for what purpose ? For ought 
that appeariril, for purposes exclusively connected with the 
enemy establishment. At all events the whole property 
embarked in its commercial enterprises centered in that 
house and received its exclusive management and direction 
from it. Under such circumstances, the house was as 
purely hostile in its domicil (if he might use the expres- 
sion) and in its commerce, as it could be if all the partners 
resided in the enemy's territory. If the case, therefore, 
were new, be did not perceive how it could be extracted 
from the grasp of confiscation cm account of its thorough 

pbaracter, rendering the property liable to capture and condemnatioit, 
without regard to the personal domicil of its owner. The principle upon 
which is foanded the British rule of the war of 1756, is quite di^erent* 
and proceeds upon the doctrine that a neutral has no right to carry on a 
trade in time of war, from which he was excluded in time of peace. Even 
that rule, itself^ in its origin, was supported upon the sound and true 
principle of adoption^ by means of special licenses or passes granted by 
the French (then at war with Great Britain) to the Butch, (then neutral) 
permitting them to engage in the colonial trade of France. There is all 
the diilerence between this principle and the modem British doctrine, 
(invented during the war of the French revolution, to justify a revival 
and undue extension of the rule of the war of 1756) that there is between 
the granting by the enemy of a special license to the subjects of the bel- 
gerent state ta trade with a neutral country, (vide infra. Chap. V. § 3.) 
and a general exemption of such trade from captui-e by the enemy. (Ficfe 
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incorporation into the enemy character. But how stood 
the case upon the footing of authority ? It was agreed that 
no decision comes up to the point, and that the court was 
called upon by the captors to promulgate a noveT'doctrine. 
If, however, he was not greatly deceived, it would be found 
on an attentive examination, that there is a strong current 
of authority all setting one way. From the cases of the 
Jacobus Johannes iand the Osprey, an erroneous notion had 
been adopted that the domicil of the parties was that alone 
to which the court had a right to resort ii^ prize causes* 
But in the case of Coopman^ those cases were put upon their 
true foundations, as cases merely at the commencement of 
a war in reference to persons who, duringvpfcace, had ha- 
bitually carried on trade in the enemy's country, though not 
resident there, and were therefore entitled to have time to 
withdraw from that commerce. But the Lords of Appeal 
in that case expressly laid it down, that if a person entered 
into a house of trade in the enemy's country in time of war, 
or continued that connexion during the war, he should not 
protect himself by mere residence in a neutral country.C') 
Now he was utterly at a loss to know how terms more ap- 
propriate could be employed to embrace the present case^ 
which was that of a connexion in a house of trade in the 
enemy's country continued during' the war* This doctrine 
held by the highest authority known in the English prize 
law has been repeatedly recognized and enforced by the 
same learned court.(^) The very exception was taken in 
the cases of the Portland, &c.(») as to Mr. Ostermeyer, 
who, though domiciled at Blankanese (in a neutral coun- 
try) was alleged to be engaged in the trade of Ostend (in 
the enemy's country), either as a partner or as a sole tra- 
der. In those cases the general principle was explicitly 

(k) 1 Robinaon, 1. The Vignantia^ 
(») 2 JSobinson, 251; The Suw, 



admitted, and one vessel, the Jonge Amelia, eventually 
condemned on that ground. It was a mistake of the learn- 
ed counsel for the claimant, that the court in those cases 
confined the further proof to the fact whether Mr* Oater- 
meyer was sole trader at Ostend ; it will appear on a care- 
ful examinaUon that further proof was also required as te 
the alleged partnership, and particularly as to a letter in the 
Frau Louisa pointing to that partnership. In the Jonge 
Klassina, which was a very strong case of the application 
of the same doctrine. Sir William Scott avows it, and de- 
clares that, a man may have mercantile concerns in two 
countries, and if he acts as a merchant of both, he must be 
liable to be considered as a subject of both, with regard to 
the t/ansactiona originating respectively in those coun- 
tries.(") The case of the Herman, so far from impugning 
the principles, evidently proceeds upon the admission of it; 
and he thought it might be affirmed withoilt rashness that 
net a single authoritative dictum exists which can shake its 
force. It had been attempted to distinguish those cases 
from that before the court, by alleging that]" none of them 
present the fact of a shipment made from a house in the 
enemy country to its connected house in the neutral coun- 
try. But it did not seem to him that this difference pre-* 
sented any solid ground on which to rest a favourable dis<> 
tinaion. 

On the whole, he was of opinion that the shipment in 
this case being made by a house in the enemy's country for 
their own account, in a voyage originating in that country 
inust be deemed enemy's property, and that the share of 
the partner residing in the neutral country must follow 
the fate of the shares of his co-partners.(**) 

(") 5 RobinBon 202. 

d") Per Stort, J. The St Indiano. Circuit Court for the Massachu* 
«ctts districtj October T. 1814. M. S. 
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I 

The xiaptors had further contended in reference to othef 
claimants before the court, that the same prbciple applies 
in cases where a house in the enemy's couiitry ships goods 
to one of its partners domiciled in a neutral country, either 
in his single name, or to a neutral house there, of which he 
is also a partner ; and e CQnverso where a partner of a neu- 
tral house is domiciled in the enemy's country, and ships^ 
to such house goods^ the manufactures of that country* 

In respect to the two former cases, the learned judge 
agreed at once to the position, if the shipment be really 
made on the account and for the benefit of the house in the 
enemy's country. For in such case the neutral partner or 
house acts but as their agents and the whole property and 
profits of every enterprize rest in the hostile house ; and 
indeed, it is wholly immaterial to whom the consignment 
may be, whether to a partner or a stranger; the property & 
its origin, transit and return, is thoroughly imbued with the 
enemy character* And the same might be affirmed of the 
third case, if the party so domiciled in the enemy's country 
be really engaged in the general commerce of that cou&try 
f(^ the exclusive benefit of his neutral house* For aldiou^ 
in general, the residence of a stationed agent in the ene- 
my's country will not affect the trade of the neutral princi" 
pal with a hostile character, yet this is true only as to the 
ordinary trade of a neutral, as such carried on in the ordi* 
nary manner. But the principles contended for by the 
captors spread over a wider surface, and extend to ca§es 
where a shipment has originated in a house of trade in the 
enemy's country, consigned either to a partner, or to a 
house, in a neutral country, of which such partner is a 
member, although the shipment be bona fide exclusively on 
account and risk of such neutral partner or house. And 
the declaration of Sir William Scott in the Jonge Klassina, 
already quoted, was relied on as an authority which sup- 
ports the argument. But the learned judga did not think 
that the language of Sir William Scott, correctly consider- 
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ed, admitted of this interpretation. The latter is merely 
alluding to the origin of transactions which exclusively re- 
gard the interests of a house of trade established in a par- 
ticular country, and not of transactions where it acts mere- 
ly as an agent or shipper for other persons. To shew this 
the more distinctly, in the Portland^ he says, I know of no 
cose, nor of any principle that c6uld support such a position 
^0 this, \that a man, having a house of trade in the enemy's 
country, as well as in a neutral country, should be consider- 
ed in his whole concerns as an enemy merchant, as well in 
those which respected solely his neutral house, as in those 
which belonged to his belligerent domicil. The only light 
in which it could affect him would be, as furnishing a sug- 
gestion that the partners in the house in oqe place were 
also partners in the other. And in the Herman, where « 
shipment was actuidly made from an enemy's portf by or« 
der of the neutral house to the belligerent house, but on 
account of the former^ the property waa adjudged to be 
restored. 

These cases did, as he thought, assign and establish the 
true and reasonable limits of the doctrine ; and he had no 
difEcuIty in mabtaining that shipments made by an enemy 
house, on account and risk bona fide^ and exclusively, of % 
neutral partner or house are not subject to confiscation as 
prize of war. And the same principle must apply in the 
converse case of a partner or agent domiciled in the ene- 
my's country, and making shipments to his neutral house 
w principal on the exclusive account of the latter, (p) 

\ 

(p) Per SToar, J. /4. 
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CHAPTER V. 

Of Hie liability to capture of property ^ sailing under ike Jlag 

and pass, or license of tlic enemy, 

1. It is an established rule with respect to a vessel, that 
if she is navigating under the pass of a foreign country, she 
is to be considered as bearing the national character of that 
country under whose flag she sails : she makes a part of its 
navigation, and is in every respect liable to be considered 
jas a vessel of that country. For ships have a peculiar 
character impressed upon them by the special nature of 
their documents, and are always held to the charac- 
ter, with which they are so invested, to the exclusion 
of any claims of interest that persons resident in neutral 
countries may actually have in them.(*) But where the 
cargo was laden on board in time of peace, and documen- 
ted as foreign property in the same manner with the ship, 
with the y'^ew of avoiding alien duties, the sailing under the 
foreign flag and pass was not held conclusive as to the car- 
go. A distinction was made between the ship, which was 
held bound by the character imposed upon it by the autho- 
rity of the government from which all the documents issu- 
ed, and the goods, whose character had no such depen- 
dence upon the authority of the state. In time of war a 
more strict principle might be necessary ; but where the 
transaction took place in peace, and without any expecta- 

(*) 1 Bobhuon, 13. The Vigilantia, 5 Robinson, 2. The VroW Eliza- 
bclb> ih. lo Appendix. Additional Notes^ No. II. 
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tiOQ of war, the cargo should not be involved to the con- 
demnation of the vessel, which under these circumstances 
was considered as incorporated into the navigation of that 
country whose flag and pass she bore^C*) 

Anil where the ship was sailing under a special pass or 
license of adoption, entitling her to engage in the colonial 
trade of the enemy, being in all other respects undoubtedly 
and avowedly a neutral vessel ^ and documented as such, 
she was restored to the neutral claimant.('=) 

2. By the law of war, all intercourse between the sub- 
jects or citizens of the belligerent powers is prohibited* 
No commercial, or other intercourse can therefore be law^ 
fully carried on between the citizens or subjects of the 
hostile states, but by the special permission and license of 
their respective governments, who are alone competent to 
decide on all the considerations of expediency, by which 
such an exception from the ordinary consequences of war 
must be controlled. Such licenses are of antient invention 
and use. Thus in the Black Book of the English admi- 
ralty, p. 76, we find a prohibition of all intercourse with the 
enemy, laid down with the exception of a sfiecwl license from 
the king or his admiraL And by the French Ordinances 
of the 5th August, 1676, and the 7th December, 1689, con- 
firmed by that of the 18th March, 3705, the French ships 
of war are forbidden from detaining any vessel bearing the 
passport of the king, to whatever nation the same may be- 
long. As such intercourse can only be legalized in the ci- 
tizens or subjects of the belHgercnt state, hy a license from 
"their own government, it is eVident that the use of a license 
W such a purpose from the enemy onl)'^ must be illegal, 
' . ^d affect the property with confiscation. For, as has been 
(before observed, it is the sovereign power of the state that 

« 

C») 5 Robinson, 5. In Xotis. Tlie Vreede Scljolty?. TA-V wpra, nlwp- 
ter IV. § 8. note i. . 

(•=) The Clarissa^ cited in 5 Robinson, 4-. 
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M alone competent to decide on all the considercktions of 
expediency, by which such an intercourse may be permit- 
ted to its citizens or subjects. 

But though this principle may be considered as applica- 
/. ble to a license protecting a direct commercial intercourse 
with the enemyy yet the question how far it may be appli- 
cable to an indirect intercourse^ by a voyage to a neutral 
country, or a country in alliance, with the enemy> may be 
thought more ^oubtfuL 

Valin, speaking of the reason for requiring the name and 
damicil of the assured in the policy, as well as a specification 
of the g'oods hisured, the name of the shifi^ and tke place 
where the cargo is to be laden and unladen^ says. That the 
intention of the ordinance in requiring this^ is, to discover 
in time of war, if notwithstanding the interdtctson €^ com- 
xnerce included in every declaration of war, the subjects of 
the king ore not engaged in trade with the enemies of the 
state, or with friends or allies, by whose interposition^ ntH' 
.nitions of war^ provisions^ and other prokibittd articlfis^ 
may be handed over to the eJiemy : for a trade in these ar- 
ticles, being forbidden as prejudicial to the. state, they 
would be subject to confiscation and to be declared good 
prize, being found either on board French vessels, or those 
of friends and allies, Sur POrdonnance^ L« 3* tit. 6. des 
Assurances^ art. 3.('^) If i|: be said that the commentator 
is here speaking only of contraband trade, it is answered, 
that- by this ordinance the munitions of war are alone con- 
didered as. contrabands whilst provisions are deemed inno- 

{**) L'inteBtion de I'ordonnance, en exigeant que la police contlenne, 
&c. est encore de connoJtre en temps de guerre, si malgr^ Pinterdiction 
de commerce qu'cmporte toujours toute declaration de guerre, les sujets 
du Toi ne font po\tk\, commerce avec les ennemis de I'etat, ou avec des 
amis ou alli^, par Vvnterpoaithn detquels ou ferait paster aux ermemit det 
mimiH9nB de guerre H de bouche, ou tVautres effets proHb^s : car tout cda 
^tant d^fendu, comroe prdjudiciable ^ l'6tat, serait sujet ^ confiscation) 
et ^ £tre d^clar^ de bonne prise, 4tant trouv^^ soit sur les Bavires de U 
QSttion^ iolt sur ceux des amis et allies. 
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cent articles* Besides, Valin immediately proceeds to ob- 
serve that, This interdiction of commerce with the enemies . 
of the state, comprehends also of right a prohibition against 
insuring their goods, whether laden on board their own 
vessels^ or the vessels of allies and neutrals. For to in- 
sure the goods of the enemy, or to send them to him direct" 
ly or indirectly, is at bottom the same thing. It is true 
that the law 11, Ff.de Publieants, which is cited on this 
subject, speaks only of munitions of war and provisions, 
which are prohibited from being sent to the enemy on ac- 
count of the nature of the things themselves ; but the Or- 
dinance of lj»4d, art* 42. and that of 1584, art* 69* which 
is likewise cited, absdlutely proscribes all commerce direct 
or indirect xvith the enemy, as well as the transportation of 
the munitions of war on board the vessels of allies or neu* 
trala to the enemy .(•) 

If it be said that the principles relative to trading with 
the enemy are not applicable to the case of a license grant* 
ed by the enemy to protect a voyage to a neutral port, un* 
less it appears that the goods were to be sent on to the en* 
eoty ; it may in return be asked if all intercourse with the 
enemy be prohibited by the law of war, how can the pur- 
chase or acceptance of a license from that enemy be lawful i 
If the license be an article of sale, in what respect can it b^ 
distinguished from a sale of merchandize ? If purchased 

{•) Catte interdiction do oommeroe avec 1m ennemift, eomprend sussi 

4e«plein droit la d^feiwe d'as^urer let efTets qui leurappulienBeat,qa'ilf 
>oit charg^s^ sut leurs propres Taisseaux, ou sor des navires amis, alli^ 
ou neutres. Car assurev les effets de Tenneini, ou let lui enwnf^ directed 
ffiCTil ott in^rectement, c^eat au fond la rn^me chose. II tst vrai que la 
loi U, jy. deJhtbUcams^ que I'on cite & ee sujet, ne psrle quedes mua&» 
tions de gUlerre. et de bouche, qu'il est^efendu de nature de cboAe d# 
faire passer k I'ennemi ; mais I'ordoiuiance de IS43, art. 42, et celle de 
15S4, art 69» que Ton cite aussi^ protcrivent ahaohtment tout CMnmeree dk'- 
f'ect ou indirect avec let ennenda, aussi bien que le transport que les na* 

^iies. 9009 ott mnitses pounrsient faire des mumtionn de ffucitt viM en* 
«emi»» 



164 LAW OF CHAP. ^. 

directly from the' enemy government, would it not be a tra- 
ding with the enemy ? If purchased indirectly can it change 
the nature of the transaction I Nor can it be said, that if 
purchased of a neutral, the trade in licenses is no more il- 
legal than the purchase of goodd of enemy fabric h$najidi 
conveyed to neutrals* For the purchase of goods of ene- 
my manufacture, and avowedly belonging to -an enemy is 
not legalized by the mere fact of the sale being made in a 
neutral port. The goods must have been incorporated into 
the general stock of neutral trade, before a subject of the 
belligerent state can lawfully become the purchaser. If 
such licenses be a legitimate article of sale, will they not 
enable the enemy government to raise a revenue from the 
citizens of the belligerent state, and thereby add to the en* 
emy's resources of war ? Admits however, that they are not 
so sold, but that they are a measure of policy adopted by 
the enetny government, to favour its own interests, ^uid en- 
sure a supply of necessary articles, either in or through 
neutral countries ; can it be asserted that a citizen of the 
belligerent state is wholly blameless, who enters into sti- 
pulations and engagements to effect these purposes of the 
enemy I Is not the enemy thereby relieved from the pres- 
sure of the war, and enabled to wage it mor^ successfully 
against other branches of the same commerce^ not protect- 
ed by this indulgence* The case of a personal licrense is 
very distinguishable from a general order of the enetny go- 
vernment, authoriising and protectitig all trade to a neutral 
countr}% The first presupposes a personal communication 
with the enemy, and an avowed intention of furthering his 
objects to the exclusion of the general trade by other mer- 
chants to the same country. It has a direct tendency to 
prevent such general trade, and relieves the belligerent 
from the necessity of resorting to a general order of pro- 
tection. . It contaminates the commercial enterprizes of the 
^voured individual with purposes not reconcileable with 
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the geaeral policy of his coantry ; expenses him to extraor- 
dtaaiy temptations, to succour the enemy by intelligence, 
and separates him from the general character of his coun- 
try, by clothing him witKall the effective interests of a neu- 
tral. These are some of the leading principles upon which 
a trade with the. enemy has been adjudged illegal by the 
law of nations. On the other hand, a general order opens 
the whole trade of the neutral country to every merchant* 
It presupposes no incorporation in enemy interests. It en- 
ables the whole mercantile enterprize of the coimtry to en- 
gage upon equal terms in the traffic, and it separates no 
individual from the general national character. It relaxes 
the rigour of war, not only in that particular trade, but col- 
laterally opens a path to other commerce. There is all the 
difference between the cases that there is between an active 
personal co-operation in the measures of the enemy, and 
the merely accidental aid afforded by the pursuit of a fair 
and legitimate commerce. In the purchase or gratuity of a 
license for trade, there is an implied agreement that the 
party shall not employ it to the injury of the grantor— that 
he shall <x}nduct himself in a perfectly neutral manner, and 
avoid every hostile conduct. Can a citizen of the bellige- 
rent state be permitted in this manner to carve out for hiro- 
•self a neutrality on the ocean when his country is at war? 
Can he justify himself in refusing to aid his countrymen 
who have fallen into the hands of the enemy on the ocean, 
or decline their rescue? Can he withdraw his personal ser- 
vices when the necessities of the nation require ihem ? Can 
^n engageinent be legal which imposes upon him the temp- 
tation or necessity of deeming his personal interest at va- 
riance with the legitimate objects of the government i The 
principles of international law, which formerly considered 
the lives and properties of all enemies as liable to the arbi^- 
trary disposal of their adversary, cannot be so far relaxed, 
that a part of the people may claim to be at peace, while 
the residue are involved in the desolations of war. There 
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are many acU which inflict upon neutrals fbe penalty of 
confiscation, from the subserviency which they are suppo* 
sed to indicate to enemy interests, — the carrying of enemy 
despatches, — the transportation of military persons* • The 
ground of these decisions is the voluntary interposition o£ 
the party to further the views and interests of one belliger- 
eiit power at the expense of the other. If then the propez- 
ty of a neutral is condemnal^e, for lending himself to the 
views and interests of the enemy in those cas<», a fortiori 
is that of a citizen or subject liable to condemnation fbr 
thus lending himself in the present case. 

By the French ordinance of August, 168^1, it is provid- 
cd that every vessel fighting under any other flag than that 
of the state whose commission she bears, or having com- 
missions from two different princes or states, shall be good 
prize ; and if armed for war, the commander and officers 
shall be punished as pirates. lAv. 3. tiU 9. Des Prises^ 
Art. 5. And Valin, in his Traite des Prkes^ S3, says^ 
that in respect to the vessel on board of which are found 
commissions from two different princes or states, it is also 
just that they should be declared good prtze^ either be- 
cause they could not have accepted those commissions un- 
less for fraudulent and deceptive purposes, in case they 
were both from friendly or neutral princes : or because 
they could not use the flag of the one in consequence of 
bearing his commission, without injuring the other. Be- 
sides this applies to French subjects^ as well as to foretgn" 
ers.(^) 

In what consists the substantial difference, between navi- 
gating under the commission of our own and also of an- 

(0 A regard du vaisscau, ou se trouveront des commissions de deux 
differens princes ou etats, il est eg^alement juste qu'il soit declare de 
bonne prise, soit parce qu'il ne peut avoir pris ces commissions que dans 
Un esprit de fraude et de siu-prise, furent elles toutes deux de princes 
sun is ou neutres : soit parcequ'il ne peut arborer le pavilion de Tun en 
consequence de sa commission, sans faire injure i Tautre* Qeci aii reste 
regarde lc9 Francaii comixie les etran^ers. 
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hther sovereign, and t^avigating uhder the t>r«tection of 
the passport of such sdvereiga which confer or compel «i 
neutral character? 

Valin also declares iti his Commentary upon the Ordi* 
nance, if on board a French vessel thdre be found a fo« 
reign cpmmi^sioii together with that of Fratce, the Vessel 
will he prizCf although she may have used no othisr flag 
than the French^ Ltv. 3. tit. 9. art^ 4. />• 241. (s) It is 
true th^t he just before Observes that this circumstance o£ 
two clearances or pitssporte, or two bills of lading, of which 
one is French^ and the other of an enemy country, is not 
alone sufficient to pronounce the enemy vessel good prize» 
and tbitf must depend upon the circumstances which may 
serve to indicate her real de8tinartion.(^) But it is evident 
that Valin is her6 referring t6 the case of an enemy ship, 
having a passport of trade from the sovereign of France* 
It may be inferred from his language, that a French vessel 
sailing under the passport^ congi, or license of its enemy^ 
without the authority of its orwn sovereign, would have 
been lawful, prize.(') 

3* Where the vessel in question, the property of a citi- 
aen of the belligerent state, laden with a cargo of flour and 
bread, and bound from Baltimore to Lisbon, was captured 
on the voyage thither, and brought in for adjudication^ the 
ship was claimed by the owner, and the cargo by him and 
other citizens* Among the documentary evidence was a 

(8) 81 sar un navlre Frangais il y a une commission d'Un ptmce etran" 
ger avec celle de France, il sera de bbdne prise, qubiqu'il n*ait abor6 
que le paviUon Franf als. 

0) Que la circonstance de deux cong€8 Qu passports, ott de deux coa- 
noisements» dont I'tin est de France et I'autre d'un pays ennemi, ne suffit 
pas seul pour faire declarer le navire ennemi de bonne prise, et que cela 
doit dependre des circonstances capables'de faire d^ttvrir sa' veritable 
destination. 

(0 Fer Stoat J. The Julia. Supreme Ck)urt of the U. S« February 
T. 1814. M* $. 
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letter from the cncmy'd Admiral SaWjrcr, of the 5th Au- 
gust, 1812, directed to Andrew Allen, jun. (as British con- 
sul at Boston) stating^ that being aware of the importance 
of ensuring a constant su{>ply of flour arid other dry provi- 
sions to Spain and Portugal, and to the West Indies, he 
should give directions ,to the officers of his Britannic ma^ 
jesty's squadron under bis command, not to molest Ame- 
rican vessels unarmed and so laden, bona Jide bound to 
Portuguese and Spanish ports^ whose papers should be ac- 
companied by a certified copy of that letter under Allen's 
consular seal. Also a letter from Allen, addressed to all 
the officers of his said majesty's ships of war or privateers 
belonging to bis subjects, reciting that it is of vital impor- 
tance to continue a full and regular supply of flour and other 
dry provisions to the ports of Spain and Portugal, or their 
colonies, and that in consequence thereof^ it had been 
thought expedient by his majesty's government, that every 
degree of protection and encouragement should be given 
to American vessels, so laden and destined, with a copy of 
his letter certified under his consular seal, which docu- 
ments were intended as a perfect safeguard and protection 
to such vessel in the prosecution of her voyage ; and that 
in compliance with such instructions, he had granted to the 
vessel in question a copy of the said Admiral Sawyier's let- 
ter, certified under his consular seal, requesting all officers 
of his majesty's ships of war, and of private armed vessels 
belonging to his subjects, not to ofier any molestation to the 
said vessel, but, on the contrary, to grant her all proper as* 
sistance and protection in her passage to Lisbon, and on 
her return from thence to her port of departure, laden with 
salt- or in ballast only. The purchase of the license, and 
the price paid, were proved ; also that the license was in 
blamk, for inserting the names of any vessel and master, 
and that these licenses formed an article of traffic in the 
market as much as any species .of merchandize^ 
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It was contended that the facts in this case differed so 
materially from those which appeared in the case above 
cited, that the principles of law which ruled that case« were 
inapplicable to this. 

There certainly are some differences in the two cases. 
The important circumstance which seems to have influ- 
enced the decision in the former case was, that the license 
contemplated the ensuring a constant supply of dry provi- 
sions to the allied armies in Spain and Portugal, and conse- 
quently an unlawful connexion with the enemy to supply 
his armies, and a subserviency to the interests of that 
enemy. In the latter case no such views were expressed 
in the license of Sawyer; yet the court must have been 
^yilfully blind not to see that this was, in reality, the object 
of Sawyer and of Allen, and that it must have been so un- 
dc^rstood by those who sailed under it. In both cases the 
allied armies were to be supplied, not by sales to be made 
to their agents, (for this is not required by either) but by 
carrying supplies to the Peninsula, which would indirectly 
come to their use. The license, as well as the letter of 
Alien accompanying it, pointed out the great importance of 
such supplies being sent to Spain and Portugal ; and the 
latter added, that in furtherance of these vici.vs of his Ma- 
jesty^s government^ he had been directed, by Admiral Saw- 
yer, to furnish a copy of his letter to vessels so laden and 
destined. Can it be said that a citizen, sailing under the 
protection of papers professing such to be the views of the 
enemy's government, does not act in such a manner as to 
subserve the views and interest of the enemy ? Upon the 
whole, the court was of opinion, that there was no substan- 
tial difference between this case and the former one ; and 
that this was fully within the principle laid down by the 
court in deciding that. 

It was stated in behalf of the claimants of the cargo, that 
they ought not to be bound by the illegal act of the owner 
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of the vessel. It is a sufficient aYiswcr to this argument to 
observe, that, in this case, it must be presumed that the li- 
cense was known to the owners of the cargo, if it was not 
the joint property of all. It is inconceivable that the 
owner of the vessel should expend about sixteen hundred 
dollars for the protection of a cargo in which it appeared 
that he was not largely concerned, without communicating 
such an advantage to his shippers, and even requiring some 
reimbursement, either by demanding higher freight, ^r 
compensation in some other way. But what is conclusive 
on this point was, that an order for further proof in rela-^ 
tion to this license was made, and yet no affidavit or proof 
was offered by any of the owners, denying knowledge of 
these documents being on board.r^) 

4. The same principle was applied to the following case. 
The vessel and cargo in question were captured during the 
late war. From the documentary evidence and prepara- 
tory examinations, it appeared, that the vessel sailed from 
Norfolk with a cargo of dry provisions, was consigned to 
the supercargo, obtained a clearance for St. Bartholomews, 
and was ostensibly bound thither. At the time of capture 
she was to the leeward of that island, and enemy licenses 
were found on board of a description similar to those in 
the last mentioned case. The court found it difficult to 
discriminate between this case and the preceding ones.«-' 
All had Jicenses of the same character, and substantially 
for the same purpose, except only that the object of the 
first vessel was to supply the allied armies in Portugal, 
and the original intention of the vessel in this case was to 
go to the enemy^s West India islands. It is by no means 
clear that this intention was ever changed ; but admitting 
that, from an apprehension of seizure on her return to the 

(k) Per WjLSHiiroToir, J. The Hiram. Supreme Court of tbe 'United 
States* February Term, 1814. M. S. 
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belKgerent state, after touching at an enemy's port, she in 
ftct sailed on a voyage to St# Bartholomews, a neutral 
port^ this could make no substantial difference in her fa- 
vour. The object in going there was equally criminal, and 
subserved the views of the enemy nearly, if not quite, 
as well as if her cargo had'been landed in an cnemy*s island. 
Of the real intent of the voyage there could remain no 
doubt ; for it abundantly appeared from the license itself, 
that the professed object of Admiral Sawyer, at least in 
granting it^ was to obtain a supply of provisions for the 
enemy J and the court would not easily lend lis car to a 
suggestion that, notwithstanding the vessel was found with 
an enemy^s protection on board of so obnoxious a charac- 
ter, yet her owners intended to deceive the enemy, either 
by going to a port not mentioned in it, or by disposing of 
her cargo in a way that would not have promoted his 
views. Without meaning to say that such conduct might, 
undeV no circumstances whatever, be explained, the court 
thought that there was no proof in this case to shew that it 
was not the intention of the claimants to carry into effect 
the original understanding between them and Mr. Allen. 
For though a destination to the neutral port be conceded^ 
it is evident that Mr. Allen, who acted as British Consul^ 
supposed the views of Admiral Sawyer might be answered 
as well in that way as any other ; nor is it clear, as was 
said at the bar, that the documents received from Mr. Al- 
len, and which varied more in form than in substance froni 
the Admiral's passport^ would not have protected the ves- 
sel from eAemy capture on a voyage to the neutral port.— . 
The protection of the British Admiral extended to unarm- 
ed American vessels, laden with dry provisions, and bona 
fide bound to British, Portuguese, or Spanish ports. The 
only modification or extension introduced by Mr. Allen, 
was a permission to go to a Swedish island, equally neutral 
'^rith Spain and Portugal, in the vicinity of the British poa- 
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sessions. Whether all or any of these papers would have 
saved the vessel from confiscation in an enemy's court of 
prize, the court was not bound to assert; it is sufficient, if 
that was the reasonable expectation of the parties, as it cer- 
tainly was; and it is more than probable that such expec- 
tation would have been realized, considering the very im« 
portant advantages the enemy was to derive from them. — 
In case of capture, there can be no doubt that the claimants 
would have interposed those v^ry papers, which were sup- 
posed to have emanated from unauthorized agents, as a 
shield against forfeiture ;* and probably with success. Why 
then shouldVthey be permitted to allege, in a court of the 
belligerent §tate, that these documents would have been in- 
effectual for that purpose ? ' 

It was also insislted^ that in this case no illicit intercourse 
had taken place ; that the whole oiFence, if any^ consisted 
in intention ; and that, if a capture bad not intervened, 
there was still a locus penitentitt^ and no one could say that 
even the project of going to the neutral port might not 
have been abandoned. 

In this reasoning the court did not concur, but was of 
opinion, that the moment the vessel started on the voyage 
for the neutral port with the license in question, and a cargo 
of provisions, she rendered herself liable to capture by the 
public or private armed vessels of the belligerent state^ who 
were not bound to lay by, and see how she would conduct 
herself during the voyage; the consequence of which 
would be, that no right of capture would exi9t until all 
chance of making it was at an end.(^) 

$• Where the vessel in question had been exempted from 
condemnation on the return voyage by the enemy on account 
of her producing a certificate of having landed her outward 

(}) Per LiTnrGSTOir, J. The Aurora. Supreme Court of the United 
States^ Februaiy TenQ» 1814. M, S. 
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cargo in Portugal, the captors contended that the vessel and 
return cargo were subject tcTcondemnation, because the voy- 
age must have been performed under the protection of a Bri- \ 
tish license, and upon any other^supposition it was impossible 
to account for the exemption from British condemnation. 
But the learned judge by whom the case was detei-mined, 
did not think that under the circumstances so pregnant a 
suspicion would arise of subserviency to enemy interests as 
the captors supposed* All knew that soon after the com- 
mencement of the war, with a view to facilitate the supply 
of the British armies in Portugal, licenses were granted by 
the British government to protect from capture, vessels 
with cargoes destinedto those countries* It had been de- 
cided in the case of the Julia, that the acceptance and use 
of such license on the part of an American citizen^ consti- 
tuted such an avowed adoption of the policy of the enemy 
as stamped the property engaged in the traffic with all the 
pensd consequences of hostile character. ("*) He looked 
back upon that decision without regret, and after much 
subsequent reflection could not doubt th^ it had a perfect 
foundation in the principles of public law. To the many 
authorities there stated, he might have added the pointed 
language of the court in the Jonge Pietre. That without 
the license of the government, m communication direct cr 
indirect can be carried on with the enemy ;(") and the rule 
strongly illustrative of the principle, which is acknowledged 
as early as the year books, Per Brian, J. 19. Edv. 4. 6 ;(•) 
and has been sanctioned down to the present times, (p) that 
every contract and engagement made with the enemy 
pending war, is utterly void* But to return — It was wdl 

• 

("») Supra, §2* 

<") 4 Mobinson, 79. 

(o) Cited in RooL IHg. L. 1. c. 6. § 71. 

0") 13 Vezey June. 71. # 
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known that long before the decision of the^bove case, 
doubts had existed as to the legality of such licenses, 
doubts which must soon have become known to the ene- 
my ; and as the policy of maintaining the supply continued 
the same, it was not extraordinary that the British govern- 
nent should give every encouragement to such shipments 
as its necessities required, by prohibiting its cruizers from 
the ca|>ture of vessels engaged in this trade* Under such 
drcumstances, it was not incredible that a mere certificate 
of the landing of the outward cargo at Lisbon, signed by a 
person in whom it had confidence, a person (as the captors 
alleged) acting as a British commissary^ should exempt the 
vessel and cargo from capture on the return voyage.' He 
did not assert that any such general exemption bad been 
authorized by any orders of the British government, but 
when the master and crew directly and positively denied 
any British license to have been used during the voyage, he 
could not feel himself at liberty to set aside their testimony 
upon mere suspicions, arising from facts which ajimitted.pf 
a fair interpretation in their favour. The evidence of ene- 
my connexion was drawn exclusively from, the certificate 
of the landing of the cargo, which it was ssud operated .vir- 
tmdly as a license. For himself he could not see any very 
noxious quality in that certificate* Suppose it was known 
at Lisbon (and the fact must undoubtedly have been be- 
lieved, or the present cargo would not have beea shipped) 
that the British government would not molest American 
vessels returning with cargoes, if they could prove that 
they had landed outward cargoes of provisions at Lisbon, 
would there be any thing illegal in taking such certificate 
from a respectable merchant sanctioned by the American 
consul ? He did not perceive the illegality. If the certifi- 
cate were f<dse in point of statement, he supposed that such 
an attempt to deceive the enemy's cruizers would not have 
been deemed unjustifiable. Why should its truth reader 
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it more so ? The argument seemed to suppose that if the 
British government b^M by a general order exempted all 
American vessels from capture^ bound to Lisbon with pro- 
visions, that the mere sailing on such a voyage would con- 
stitute an illegal subaerviency to the interest of the ene- 
my ; smd could not be distinguished from the case of sail- 
ing with ^ special British license. The same argument 
was used in the Julia for the opposite purpose, viz. to shenur 
that both proceedings were legal and innocent ; and the 
answer given in that case, he was still disposed to consider 
^s sufficient to establish the fallacy of the reasoning* The 
trade to Lisbon on neutral or domestic account^ was a 
commerce authorized by the laws of the United States, 
and growing out x>f that amity which subsisted with the 
Portuguese govemnient. Provisions might be lawfully 
exported and sold there, and if thereby the British inte- 
rests were aided, or the British policy enforced, it was ^ 
mere incidental effect which no more infected the trans- 
action with hostility, than the trade of a Portuguese mer- 
chant with the United States would constitute a violation 
of his neutrality, merely by adding to the revenue of this 
country. If the mere chance that a trade may assist the 
resources or aid the enterprizes of an enemy through 
indirect channels, were a sufficient proof of hostile attach- 
ment and interest, he knew not how in the present state 
of the world, any neutral commerce could exist. While 
therefore the trade wa» by the laws left open to citizens 
of the United States, it could not acquire an illegal cha* 
racter unless carried on expressly for British account, or 
shipped under British contracts, or destined for British 
use— or voluntarily incorporated into British service by 
licenses which give the immunity of British navigation. 
In other words, where the trade is carried on &ona fide 
on neutral or domestic account for general sale in a neu- 
tral market, the voyage is not contaminated, although 

23 
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the eoemy obtain his supplies from jLhe general stock of 
that market.(i) ^ 



(«i) Per Stoet^ J. Tlie Liverpool Packet. Circuit Court of the XT^ 
9. for HMtweluiactt^ district, 1813. M. S. fuf€ wjtra. Chapter IV. $ f. 
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CHAPTER VL 

Of neutral property consider^ as & legal ol^ect o^ 

capture: 

1. Not ffnly is enemy's property, and that of person^ 
resident or having possessions in the enemy's countty, and 
proper^ sailing under the flag and pass or licetise of the 
enemy, liable to capture ; but neutral property is also^ ua- 
d^r certain circumstances, a legal dbject of capture and con- 
denination as prize of war; 

3; It is the duty of neutrals to observe an exact imparl 
ttalxty between the belligerent parties; and to afford no as- 
sistance to either, to the prejudice of the other. Pacemt 
Utrique pact quod medios decent amicosi of tent bello se mm 
interponant,(*) Thcit commerce with the belligerent pow- 
ers is generally free and unrestrained by the war. Bat 
to this general freedom there are sevei^ exceptionff» 
Among these is included the trade ivith the enefnif^(^) in 
certain articles denominated contraband of war* The aK 
most unanimous authority of elementary writers, of the 
Ordinances of beUrgerent powers, and of treaties, agrees to 
enumerate among these, all warlike instruments, or mat^- 
l^ials by their own nature fit to be used in war. But beyondl 

(«j Lh, li. 35. c. 48. 

(I*) Dunquf la prcibizione introdotta dal tUrUt^ convervdotuUe deW Eur^ 
nU commercio dti generi thtii tU cotUrabbando di guerra nm pud ^adere^ ch& 
*ul prtciM tratporto tU ein di pmeH nemd, non mat perd 9uUa Itlro vendUa 
^parziale nel territoria, o porti dd pacifici € mtutraU; giaechi M, n^ who, 
ni p098on0 cHarmarn merci di cwtrabbtmdo^ Axwh Part 9» c« 2* 5 3* 
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this enumeration, there is some difficulty in reconciling the 
different authorities^ which are extremely discordant^ and 
at variance with reason and justice. Grotius, in consider- 
ing this subject, males a distinction between those things 
that are useful for the purposes of war, those which are not 
so^ and those which are susceptible of indiscriminate use 
in war and in peace. The first he agrees with all other 
writers in prohibiting neutrals from carrying to the enemy; 
as ^11 9t in permitting the second to be so carried; the 
third class he sometimes prohibits, and sometimes per- 
snits.(^) Vattel makes somewhat of a similar distinction; 
tiM)ttgh he includes timber and naval stores among those 
turticles that ate useful for the purposes of war, and always 
contraband ; whilst he considers provisions as such^ only 
iu- certain circumstances, when there are hopes of reducing 
the enemy by famine.(^) But the learned and judicious 
B3aikershoek strenuously contends against admitting into 
the list of contraband articles, those things which are of 
jKromiscuous use. He considers the limitation of the right 
of intercepting them, to the case of necessity, and under the 
obligation of restitution or indeipnification^ as insufficient to 
justify the exercise of the right itself. He conclude thai 
ibc materials out of which contraband goods are formed^ 
are hot themselves contraband ; because if aU the materials 
are prohibited^ out of which something may be matle that 
is fit for war, the catalogue of contraband goods will be ioi* 
fxiense, since there is hardly any kind of material, out o£ 
which something, at least, fit for war, may not be fabricated. 
The interdiction of so liiany articles, would amount to a 
total interdiction of commerce, and might as well be so ex^ 
pressed.(*) Indeed, when we once go beyond the line of 
warlike instruments or materials, by themselves fit to be 

(*) GtoHm, De J. B. ac P. L. 3. c. L J 5» 
(^) VtUtH, U 3. tt 7. § 112. 
i'O ^ J- P. L. 1. c- ia 
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used in war, we know not where to stop until we come to 
the entire proscription of neutral trade. As to the dis- 
tinction by which provisions are forbidden to be carried to 
a blockaded or besieged place of the enemy, it is evident 
that this prohibition is not on account of their contraband L^ 
nature, but in consequence of the blockade or siege itself^ 
which excludes all commercial intercourse whatsoever with 
the place. 

3. As little foundation is there for the distinction raised 
by the British courts of prize, by which articles of pro- 
miscuous use are considered as contraband, when destined 
to a pott of naval equipment ;(Q since the trade to sujgh 
ports must be as free as any other, unless they are actually 
besieged or blockaded. Nor is the nature of the port ma« 
terial^ as Sir William Scott has himself observed, since na* 
val stores^ if they are to be considered as contraband, are 
so without reference to the nature of the port, and equally, 
whether bound to a mercantile port only, or to a port of 
naval military equipment. The consequences of the sup- 
ply may be nearly the same in either case. If «ent to a 
mercantile port, they may then be applied to immediate use 
in the equipment of privateers, ot they may be conveyed 
from the mercantile to the naval port, and there become 
subservient to every purpose to which they could have 
been applied if gojng directly to a port of naval equipment* 
(*) Another distinction which has been adopted by these 
courts, considers certain articles as contraband only so far 
as to give the belligerent power the right of taking them to 
his own use, paying the neutral a suitable indemnification ; 
and it is said the practice of pre-emption has been substi- 

O 1 SMntoJi, 26. The StAadt Embden. lb. 22. The Endrau||fct. 
Jb. 189. The Jonge Margaretha* 3 Jiobinaon, 108. The Neptunus. 4 
Mobinson, 68. The Edward 5 Hvbimoii, 97 The Nostra Signora de 
Begona. 6 R9bin8(m, 92. The Frau Margaretha, lb. 93. The Zeldcn 
Hust. ' lb. 125. The Banger. 

(s) 5 Bobinswi^ W5. TBe Charbtte. 
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tuted, m certain cases, in the place of cohfiscatioQ, by the 
modem laW of nations«(^) Bat thb practice appears to' 
have been derived from the principle laid down by Gro- 
tiuft, which restrains the right of intercepting things of 
promiscuous use to the case of neoessityv and under the 
obligation of restitution or indemnification. And unless 
it can be shown that by the ancient law of nations these ar- 
ticles were deemed contraband, this praaice, so.fstr from 
being regarded as a mitigation of the rights of war, can be 
considered in no other light than an tinlawfnl innovation; 
Now as to bread corn andvprdvisions, cammeattis^ they are 
not declared contraband by any writer of authority^ ex- 
cept on certain occasions, when there are h^^esof rednciaj 
the enemy by famine. And as to naval stores. Sir WiUiani 
Scott, laying down the 4octrine of their UabifBty to be seiz- 
ed as contraband in their own nature, when going to the 
enemy's use, under the modem law of nations, observes, 
that formerly, when the hostiiuies of Europe were less na- 
' val than they have sinc^ become, they were of a disputable 
nature, and perhaps continued so at the time of making the 
treaty between England and Sweden in lQ(>l:y or at least at 
the time of making the treaty. which is the basis of it, that 
of 1656. And Valin, in his coiniii^ntary, says, That in 
the war of ITtX), pitch' and tar were comprehended in the 
list of contraband, because the enemy treated them as such^ 
e^ccept when found on board Swedish ships, these aitiQles 
being of ihe growth and produce of their country* In the 
treaty of commerce concluded \^ith the King of Denmark, 
the 23d AugCi^, 1742, pitch and tar were also declared 
contraband, together with, rosin, sail cloth, hemp and cord^ 
age, masts and ship timber. Thus, as to this matter, there 
i^ no fault to be found With the conduct of the English, 
except where it contravenes particular treaties ; for in laii^ 



(h) 1 Robinson, 237. The Sarah Christina. Ih, 257. The Maria. ^ 
Mohintm, 174. The 6aabet> 
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itfaes€ th^gs are now contraband, and have been so since 
the beginning of the present century, rvhtch was not the 
case Jortnerlyy' z!& it appears by ancient treaties, and parti- 
cnlarly th^t of St. Germain conduded wkh England in 
1677 ; the fourth article of which expressly provides, that 
the trade in all these articles shall remain free, as well as 
in every thing necessary to huiyian nourishoaent ; with the 
e^icception' of places besieged or blockaded. Sur l^ordon^ 
nanee^ Z. 3. tit. 9. Des Prises, art. 11. It is difficult to 
discover hbw the above revolution in the law of contraband 
mentioned by Valin took placo^ since he has informed us, 
that pitch and tar were declared such in consequence of the 
eneniies of France having set the example. And not only 
he more aneient Fresich ordinances, but that of 1681, upon 
which he was commenting, had declared munitions of war 
onl}" to be contraband. The same declaration is also con* 
firmed by the regulatk>n of 1744; and with the exceptions 
mentioned in the third chapter of tins work, relative to th6 
total prohibition of neutral commerce with the enemy, has 
ever sinc^ continued to be the law of France. It is truo 
that the stipulations of the above treaty between France 
and Denmark, were afterwards adopted iathe convention 
of the 4th July^ 1780, explaaatory of the treaty of 1670, be- 
tween England and Denmark. But this was done in order 
to preserve the impartiality of Denmark in her neutral cha- 
racter, by concedhig to Engiand what she had already con- 
ceded to France, the other belligerent power. No infers 
«nce can therefore be drawn from it of any change during 
the last century, by which naval stores, which had formerly, 
been deemed exempt from seizure, were declared contra- 
band of war. 

By the treaty of navigation and commerce of Utrecht 
between Great Britain and France, renewed and confirm- 
ed by the treaty of Aix la Chapelle in 1748, by the treaty 
of Paris in 1763, by the treaty of Versailles in 1783, and 
by the commercial treaty between Great Britain and France 
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of 1786/ the list of contraband is^confined to mimitions of 
war; and naval stores, provisions, and all other goods 
which have not been worked into the fomi'of any instra- 
Bient or furniture for warlike use, by land or by sea, are 
expressly excluded from tbis list* So also by sdl tke trea* 
ties between Great Britain and Ru^ia, down to that of 
1801^ munitions of war only are considered as contraband* 
This last treaty is the more important as a precedent, be^ 
eause^ as has been before shown, it is declaratory of the 
primitive and pre-existh>g law of nations, forming a per- 
manent rule between the parties, not only to govern their 
Conduct towards each other, but towards all the rest of the 
world ; and this is peculiarly the case with the third seetioa 
of the third article, relative to. contrahandt whieh is Ute^ 
rally copied from the conventions of armed neularality of 
1790 and ^800«(') By the eighteenth article of the Swe« 
idish ordinance of 1715, all goods applicable 4o the purposes 
of war, Ci^^ peuaent itre empl^^e^ paur ia ^errej aoe 
declared contraband. And by the treat^s of 16j$6, 1661, 
1664 and 1665, between Sweden and £ng^iid, 9iunit|bns 
of war only are declared ccmtraband* We shaU therefore 
seek in vain in ^ ordinances of belligerent powers, or 10 
treaties, for any evidence of that change in the law oi con- 
traband, which is supposed to have taken plaqe durmg the 
last century* Indeed if smy change took place in this re- 
spect during the course gf tlyit cjentiiry, it may mth tiruth 
be affirmed to have more accurately defined the list of gqb- 
traband, ^o as to confine it strictly to 9mh articles as are 
of immediate tts^ in wan 

4. Upon the same principle which is applied to other 
munitions of war^ ships built for war, and going to the eiier 
my's country for sale, are- subject to condemnation as con- 
trs&^nd. But the application of this rule is restricted to 
eases, in which no doubt exists lis to the character of the 

(0 ri4e Supra^ c. 3* $ }2. 
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V€s?ds, or the purpose for which they afe intended to (ie 
so!d.(k) 

5. There is reason to bielieve, that the ancient law of 
prhze did not shil^ect cbntfabahd littitles 16 confiscation^ 
but only gave the taptor a right rf appfropriating theni td 
IHs owti Use, paying the owner a reasonable compensatioti 
for the same. For the French ordinance of 1584, art* 
69, permits the capture of neutral vessels laden With muni« 
tions of war, destined for the enemy, and the retention of 
the cargoes, according' to a f-i^asonabie estimation to be made 
thereof btf the Admirtzly Of his Lieutenant*' To this right " 
of prfe-empt!on, if it formerly existed,' has succeeded the 
}>efialty of cohfi^caftion, ^hich is applied to contraband good^ 
captured on their deisfihatiori to the cricifty. And as they 
are thtis condemned ex delictUj the cafrief master is not 
entitled to his freight upon them, as he is upon innocent 
articks which are conderalned as enemy's property. Pot 
thotigh the master has an implied lien upon the goodi 
for his freight, and though they may be expreslsly bound 
for its paynvent^ and it is a maxim ottht civil law, that if 
the pledge is forfeited, ihtjuspignoris is not thereby con- 
sequently eittkigafshed ; yet, aii Bynkershctek has justly 
observed,' what is condemned is to be considered as if it 
had perished by inevitable accident, whereby the jus pfg^ ^ 
il»m is extingtiished.(*) • • 

A question arises whether the vessel, on board of whicH 
the cohtf'aband articles are laden, and the other goods of 
her car^ are also stdbject to confiscation* This question 
is determined in the negative by the French Ordinance of 
August, IdBt, L. a. tit. 9. Des Prises, Art; 11, the Regu« 
latum of the 2dd July, 1704^ and of the Slst October, 1744. 

(^) S Robinson^ 225. The Richmond, th. ildditiohal Notes, No. f. 

(0 a J. P. L. 1. c. 10. 1 RoHnion^ 91. The Btngende Jacob. i3C343» 
The Suvah Christma; 15.288. The Mercurias. 4 i?06tfM«n» 300. thKi 
Oster Rlsoiir. 
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The regulktion of the Q6dt July, 17/8, pr6yides tliat if 
"" three fourths in value of the cargo consists of contraband 
9rti^les the remainder of the cargo and the vessel shsdl be 
included in the confiscation*- The aotiioFity of other cmli- 
nances and treaties generalty concurs in subjecting to con- 
fiscation the contratond articks* As to ^ vegselj Byn- 
Jl^eFsfaoek disftiaguishes whether s&e belongs to the naster 
l\^mse^; cuf to others* But thiii circumstance does not ap- 
pear to a$0r4 Uny j^t foundation fer a* distli^ctjon, since 
|ky the municipal law the master i$ the agent of the ovnen 
in respect to the management and employment xtf the ves- 
$^k Nor IB his further distinctto^v whether llie master 
Joiewthat the contraband good^ had beei|»bipp^ on hoard 
pr ws^s igBc^ant ^ i^ imy better founded ^ akice, as Byn- 
](^rshoek baa l^mself observed^ aoccMidkig* to the present 
lisage the master ia in the habit of signing b|lb^ of lading of 
i^ mprchaxk^me shipped on beard bts vessel, and as the 
xeve»ue l^s of all couititries presume the master to be &m^ 
Bsani^ of wba/t goods are ladew on board his vessels As ta 
ij^e g^od^^ fa» ^so" makes^ the^ distinetioa^ wbelher all the 
goods belong lo^ one and the sflutte owner or to several If 
to one aPid the same owner, h^ thinks the whole may be 
ji^s^y cQnfiscaled^ as by the Rioman law in* revenue eases if 
'any on^ c^aa'ies at the same t|me Is^fnl-^md- u^Dt^»fidi^mcr- 
chandize, and declares the one nnd, coiuscals the other, 
both are confiscated on account of the frauds of the carrier, 
Vfs the (Commentators on the «a4e of the Digest De PuiHeams 
Ql Vectt^alibmh^t collected from the teast of that law it- 
aelf^ and frotsri^the third law of the code De Nm^a Fa- 
wre^^) ThH last distiliotion is better fonnded> and is 
followed in practice both 2^ to the vessel and the goods. 
Thus where the ship aiid the cargo do not belong to one and 
the same person, the carriage of contraband under the frau- 

(^): <^>fltfiHi. tUatmgtpBndumputem <m UetUe et ilUcUe merces ad eundem ^- 
ffkmm.periin^mt, on ad diverse f H ad eundem omnefrectepublicakuntw. 
ob eonHnetUklm iStlicH. Q. J. P. L. 1^ c. I2« 



lalent circumstances of false papers or false destination vr'iH 
work a condemnation of the ship as well as the cargo.(') 
The same effect is likewise produced by tbe earriage of 
contraband articles in a ship, the owner of which ts bound, 
bj the express obligation of the treaties subsisting between 
his ownxoimtry and the bdligerent state^ to refrain fram 
carrying such articles to tbe eneiay^ In 8ud». a case, the 
ship throws off her neutral character, and ts liable to h^ 
^treated at once ^s an enemy^s i^essel, and as a violator of the 
solemn compacts of the country to which she belongs.(^) 
Excepting in these instaaces^ the remainder of the cargo 
and the ship, unless they belong to the owner of the con« 

m 

traband antclea, axe not n^ffjiyed in the omfiscatioa of the. 
latter* But where the ship and the innocent articles of the 
cargo bdong to the owner of the contraband they are aH 
involved in the same penalty.(^) 

7. This penalty has latety been aUempted to be extended 
to the return voyage by the British courts of prize in cases 
where contraband had been carried outward with false 
papers* But it is evident that this innovation is not found* 
ed upon principle ; for in order to sustain the penalty there 
must be a deiictum at the moment of seizure* To subject 
the property to confiscation whilst the offence no longer 
c(»)tinues, wouldbe to extend it indefinitely, not only to 
the return voyage, hut to all future voyages of the same 
vessel, which could never be purified from the contagioti 
communicated by the contraband articles^ From the mo- 
iQieot of quitting port, indeed, the offence is complete, and 
it is not necessary to wait, till the goods are actually endea- 
vouring to enter the eii^emy's port ; hut beyond that, if the 

C') S JtMfi:$on, 2tr. The Franklin. 4tRobimm, d9. The Edtrard. 
t BMmn^ 13^ The Banger, 

(0) 3 BobinBon^ 295. T)ie Neutralltet- 

(p) 1 Robimon^Zl. The St&adt Embden ih, J38. 'fhe M^rcufiiis, 288. 
In Kotis. ib, 33ft. The Jopgc Tobias. 
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goods are not takes in delicto^ and in the actual proseciuion 
<Bf such, a voyage, the penalty is not held to atta.6h.(^) 

8. Of the aaine aatare with the carrying of coDtraband is 
the transportation of military persons or despatobes in the 
service of the enemyt 

9. A neutral vessel which is used as a transport for the 
enemy's forces is sutgect to cojiftscation^ Nor will the fact 
<tf her being impress.ed by duress and violence, into that 
service exempt her fron) this penalty. The master cionot 
be permitted to aver that he was an in:^'oluntary agent in 
the matter. Were an act of force exercised \^y c^e belli- 
gerent power on. a neutral ship or persop, (o be deeiped 4 
sufficient justification ior any apt done by him^ poatraty to 
the known duties ot the netitra) iiharacter^ there woq}4 t>^ 
9P end of any prohibition ^under the law of nations. to cany 
contraband, or to engage ii^ any o^er hostilp aet* If any 
loss is sustained in such a service, the neutral yielding to 
aoch demands, <noftt ^ee]^ redress against Jths^t government 
which has imposed the restraint upon him. . And the for- 
feiture is nqt extinguished^ until the vessel has receded 
from, and shaken off, b^r belligerent charact^. So long 
s^ she reniains under the command and control of the en- 
emy, she continues liable to pa^^ture and condemaation.(':) 

. And w;here a neutral vessel was taken, with a few goods 
of, small bu}k and ^^^^^ valuci and a member of pfficersand 
anariners in the military servipe of the ei^emy on board, 
she was held subject to cmdenmation, notwithstanding. her 
partial commercial character. There is no precise tecimif 
cal definitiop of transport vessels, m$ffe than tbis^ that diey 
are vessels hired by the ^vernment to do sueh acts as 
shall be imposed upon them, in the military syervice of the 
cpuntry; and it is by no means essential to the. character 
of a transport, that she should be chartered in a. pa{ticu^ 

0) 3 i7oMfi««a» lar. Th^Imina. 
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maimer, or in any paitictdar iiwm of words, or by any paiv 
ttcular department of the government. I'he form is of no 
itnpartance. The substance of the thing is, wrhether they 
^e vessels hired by the i^nts of the government, for the 
purpose of conveying soldiers in the service of the stale i 
That is the substance ; mid it signifies nothhig, whether the 
men so conveyed, are to be put into action mn an immedi* 
ate eiq>ed2lion or not. The mere shiftsag of drafts in de- 
tachments, is an. ordinary employment of transport vessels^ 
and it is a distinction totally unimportant, whether this or 
that case may be connected with the iounediate active ser« 
vice of the enemy. In removing- foroes frtnn distant set- 
tlen^ents^ there may be an intention of« immediate action : 
but still the general importance of having troops conveyed 
to places whore it is convenient that they should be. collect- 
ed, either for preseuti or future use, is what constitutes 
the object and employment of tna!iq[XMt vessels. .Different 
is the character and the ca^ of a vessel carrying only a few 
individual invalid soldieray ov discharged sai|ors, taken on 
board by chancef and at their own charge.('| What is the 
number of military p^nons that shall affi^ct the vessel with 
confiscation, it may be difliciilt to define. In the above case 
there were many ; but nunriMir akme is an inngnificant cir- 
cumstance in the considetations, on which the principle of 
law on this sutgect is built ; since fewer persons of high 
^piality 9nd chmracter may be of more importance than a 
much greater number of persons of lower condition. To 
carry a veteran general, under some eircumstances, might 
be ft much more noadous act than the conveyance of a whole 
regiment. The consequences .of such assistance are greater^ 
and therefore it is what the belligerent state has a stronger 
ri(^ t6 prevent mid punish. -Nor is it material whether 
the tjUttter be ignorant of the character of the service on 
ifhich he is engaged, nmr necessary that there should be 



sosae proof of ddincpieiicy id hioiy or his 0wntr^ iu 0fdcT 
to support the penalty* It is suficient if there has beea zm 
iiyury arbiog to the beUigereiit Mate from the emptoymieat 
in which the vessel is founds |f imposktm be practkedt 
it operates as force ; and if redress is to be sought against 
any person, it mast be against those, who hwe, by means 
either of compu^kion or deceit, exposed th^ proper^ to 
danger ; otherwiee sjoch opportunities of conveyance wooM 
be constantly ttse;d, and it would be almost impossible, us 
the greater number of cases, to prove the knowledge and 
privity of the immediaite o9ender«(^) 

10. The fraudulent carrying diie despatehes of the «seaqr 
will abo subject the iieatnd vessel in which th^y are tmns- 
pc»ted, to capture and con&cation* llie consequence of 
such a service is indefinite,, in&oiteiy beyond Uie cffset of 
any contraband that can be^ conveyed. The carrying of two 
or three cargoes of military stores is necesdari^ an assitt^ 
;mce of a limited nature $ but in the ^ansmisiion of ^ts* 
patches^ may )>e convey^ tfie eocbe {dan of a ctmpaign, 
that may defeat all the projects. dF the other be&igercmt in 
^t quarter of the world. It is tme^ as it has been said^ 
that 9ne iaU might take oif a Charles the XIlth» and might 
produce the most disastrous effects in a campaign;: hut 
that is a consequence so rensote and accidental, that in die 
<k>ntempUition of human events it is a sort of evaneaceti( 
^fitttiQrof which no account is tadc^ ; and the {Mmcticb 
has been accanRngltfn that it is in coosideraUe ^uantiUe^ 
only that the offence of ccratnri^and ia contemplated. Th^ 
case- of- despflUches is very different;, it i& impossible :to K^ 
mit a letter to so small a size, as not to be capalde of pron 
ducing the most important consequences in the operatiesm 
<xf the enemy : it ia a service therefore, whicfa^in whatever 
dbgree it exists, can only be eonsidenBd in one ohamctery 
as an act of the most ncodotis and faoade nsiture* . The 

(0 i6 Atomic 430^ Tile OEosmitiow 
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^eoct of fraudulently carrying despatthea in the service of 
the enemy, being then greater than that of carrying contra* 
band under any circumstances, it becomes absolutely neces- 
aary, as well as just, to resort to some other penalty than 
■that inflicted in cases of contraband* The confiscation of 
che noxious atticle, which constttutes the penalty in contra- 
handi where th^ vessel and cargo do not belong to one and 
the same persoti, would be ridicirious when applied to des* 
fdtehes* Hiere would be 7to freight dependent on their 
transportatioR, and therefore this penalty could not, in the 
natinx of things^ be applied. The vehicle in which they 
were carried must therefore be confiscated.(") 

JBut carrying the despatches of an ambassador or odier 
puUiemsniisteFof the enemy, resident in aneutrsd country, 
is an emception to the reasoning on which the above gene- 
ral rule is founded* They are despatches from persona 
who. are, in a peculi^ manner^ the favourite objects of the 
protection of the law of nations^ residing in the neutrad 
country for the purpose of preserving the relations of ami* 
ty between that state and their own govemment*^ On 
this ground a very oaaterial distinction arises, with respect 
to d» right of furnishing the conveyance. The neutral 
country has a right to preserve its relations wkh the ene- 
my, and you are not at liberty to conclude, that any com- 
municatkm between them can partake> in any degree, of 
the nature of hostility against you. The enemy may have 
\m hostile prefects to be attempted in the neutral state ? 
but your reliance is on the integrity of that state, that it will 
not favour nor parti(^ipate in such designs, but as far as its 
own eouncib and actions are concerned, will oppose them* 
And if there should be private reason to suppose that this 
eiKifidence in the good faith of the neutral state has a doubt- 
ful foundation, that is matter for the caution of the gov* 
emment, to be counteracted by just measures of preventive 

CO 6 Rolkngon, 440, fbt Atslanta. 
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policy, but Is no ground on which a prize court can pfo^- 
nounce that the neutral master has violated his duty by- 
bearing despatcheB, which, as far as he can know, may be 
presumed to be of an innocent nature, and in the mainte- 
nance of a pacific connexion. The limits assigned to the 
■operations of wair against ambassadors, by writers on pub- 
lic law, are, that the belligerent may exercise his right of 
war against them, wherever the character of hostiKfy e5c- 
ists : he may stop the ambassador of his ^nemy on hrs 
•passage ; bat when he has arrived in the neutral comitrr> 
and taken on himself the functions of his office,' and has 
been admitted in his repFese&tative cbafacter^ he becomes 
a sort of middie-man, entitled to peculiar privileges as set 
s^mrt for the protection of the relations of se»ity and peace, 
in maintaining which all nations are, in sohne degree, inter^ 
eisted* If it be argued, that he retains his national char- 
acter uBmixed, and that even his residence is considered 
aft a residence in his own country; it is answ^red^ that this 
is a fiction of law, invented for his further protection only, 
and as such a fiction, it is not to be extended beyond the 
reasoning on which if depends. It was intended ais a pfi- 
vikg0$ and cannot be urged to bis disadvantage. Gould 
it be said that he. would on that prific^le, be subject^to any 
of the rights of warm sl neutral territory i Certainly not: , 
he is there for the purpcme of carrying on the relations of 
peace zwA amity^ for the interest of his own country {»*!• 
mistrily, but, at the same time, for the fiirtheiance and pro- 
tection of the interests, which the neutral country also has 
ia the continuance of those relations. It is to be consid- 
ered also, with regard to this question what may be due to 
the convenience of^ the neutral state; for its interests may 
require that the intercourse of correspondence wid* the en- 
emy's country shoiikl not be altogether interdicted. It 
might be thought to amount almost to a declaration^ 
that an ambassador from the enemy shall not reside in the 
neutral state, if he is declared to be debarred from the on- 
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ly means of communicatiog vith his otni. . For to wh^t 
useful purpose can he reside ther^, without the oj^ortuni* 
ties of such a commuoication? It is too much to s^y that 
all the business of the two states ^all be transacted by the 
minister of the neutral state, resident in the enemy's coun- 
try. The. practice of nations b^ allowed to neutral sutea 
the privilege of, receiving ministers from the belligerent 
powers, and the use and convenience of an immediate ne- 
gociation with them. This exception may be liable tq 
great abuises, and so perhaps WiU any rule that can be laid 
dowaon this subjectH-^ 

I ■ MUe adic eateiuut 

Opportunities of conveying intelligence may always exist 
in some form or other. (*) 

And it is the general rule^ that the master is not at lib^' 
erty to aver his ignorance of the nature of the papers takenf 
on board, but that if he is made thie victim' of imposition^ 
practised on him by his private agent, of by the govern- 
ment of the enemy, he must seek for hi^ redress against! 
tliem. It is considered as a proof of fraud, if dispatch^s^ 
being on bbai^d, are not ^rodliccNi voluntiarily in the first in* 
*tance.(*)' But wh'er^ tlie commencement of the voyage ig 
in a neutrar country, and it is to terminate at a neuliral 
port, or at a port to whith, though not neutral, an opett' 
trade is allowed^ in such a case ttiere is less to eifitite his 
vigilance, and therefore it may be proper to make some al« 
Ibwancefor any impositioh that may be prafctislcAuponhim's 
aiid where the despatches come to the master among' a va* 
riety of other letters from private perscbrf wherV they are 
conceaFed iA an envelope, addWd^ to a private person i 
and were taken oh board ib a neutral' cduntry<-«4he8e are 

C) 6 i^o6m«on, 461. The Caroline. lJ&e/warc&, 224. The MftdaiCHi 
C") 6 i?«5in«(m, 461. InJfotia, 
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ckcnmsUaoes whieh would induce « court of pri^e to con- 
sider the ease as excepted from the geiieral rule.(*) 

It. Another exception to the general freedom of neu^ 
tral commeree in lime of war i« to be found in the trade 
to blockaded ports* 

13* The rtg^ of blockade has been, at various periods 
of history, s^sed b)r beffigerent powers to the total pro hi** 
bttiott ofneutrad cofnmeree widi the enemy, or for the par- 
pose of obtaining a commercial monopoly for the private 
advantage of the state imposing the blockade. Thus by the 
Convention concluded at London on the 22d August, 1689^, 
between England and Holland, tlie contracting paities state 
in the preamble*— -That having decfared war against the 
JfAout Cbristiaik Idm^ tt behoves them to do as mtiob damage 
as possible to the common enemy, in order to tttin^ I^im to 
agree to such conditions as may restore the repose of Chris- 
tendom : aad that, for this end it was necessary to inter* 
rupt all Mde and commerce with the snt^ecta of the said 
king ; antd diat, to eS^si tbia,^y bad ordered their fleets 
10 block up aU the ports and havens of Fraace : and in the 
second and third articles of the same convention k is 
agreed, thit liiey would take anv vessel, whatever king or 
elate it may belong to, that shall be found sailing into or 
om of the ports of France, and condemn bodi vessel aaid 
aaerehaadi^ as leg^ prize i smd that this resolution should 
be noci&sd to aH neutral 8lates.(y) And by the several 
conventioiis a«i4 treaties of the 25th March, 1793, between 
Gremt Brki&n and Russia; of the 95th May^ I7d3^ be- 
tween Great J^tam and Spaia; of the t4th July, 1793, 
beiween Great Britain smd Prussia ; and of the 3Qdi Au- 
guat, 17^3^ between Great Britain and Austria^ k wassti- 
pufeted by the several contracting parties, that they wm^ 
unite their efforts to prevent other powers, not implicated in 

(>) 1 Edwards, 228. The Bapld. 
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the war, from givanfg, on this occa8i<m of common concern 
to every civilized &tate^ any protection whatever, directly 
or indirectly^ in consequence of their neutrality, to the 
commerce or property of the French, on the sea, or in the 
ports of France. So also by the ileclaration of the British 
government of the t6th May, 1806, the coasts, rivers and 
ports from the river £lbe to Brest inclusive, were declared 
in a state of blockade^ excepting that the blockade should 
not extend to prevent neutral vessels, laden with goods not 
being the property of bis Britannic Majesty's enemies^ and 
not being contraband of war, from approaching the said 
coasts, and entering ipto and sailing from said rivers and 
portsy. (saving the ooast, rivers and ports from Ostend to the 
river Sekie^ already then in a state of strict and rigorous 
blockade, and which were to be considered as so continued) 
provided the said vessels so approaching and entering (save 
as aforesaid) . should not have been laden at any port be« 
^i^igit^g to or in the possession of his said Majesty's ene^ 
mie^ ; and that the said vessels should not be destined to 
any port /belonging to or in the possession of his said Ma* 
jesty's enemies, nor have prjcviously, broken the blockade* 
And by the British Order in Council of the 7th January, 
180f , it was declared, that no vessel should be permitted 
to trade from one port to another, bath which p<H*ts should 
belong to or be in the possession of France or her allies,* cht 
should be so far under her control as that British vesseU 
might. not finedy trade thereat. And by the British Or* 
ders in Council of ^ 21th November, 1807, it was de« 
thtredf that jdl ports and j^aces of France and her allies^ 
or of any other country at war with his Britannic Msjes^, 
wtid ail other ports or places in Europe, from whkh, air 
though not at war with his saied M^^eaty, the Britirii £ag 
was exduded, and all ports or places in the eolonies belong- 
ing to his said Majesty's enemies, should be subjected to 
the same restrictions in trade and navigation as if actually 
blockaded in the most strict and rigorous manner ; except- 
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ing the direct trade between the countries not included in 
the order and said colonies, and also excepting any vessel 
and cargo belonging to any country not at war with his said 
Majesty, clearing out under certain regulations, and pro- 
ceeding direct from some British port, or from Gibraltar or 
Malta^ or from any port belonging to the allies of his said 
Majesty, to the port specified in her clearance, or coming 
from any port or place in Europe included in the order, and 
destined to some port or place in Europe belonging to his 
said Majesty, and which should be oh her voyage direct 
thereto. And also by the French Decree, issued at Berlin 
on the 21st November, 1806, the British islands were de- 
dared in a state of blocl^ade, and all commerce and corres- 
pondence with them were prohibited. And by the De<;ree 
issued at Milan, on the ISTth December, 1807, the same de- 
claration was renewed, and eycry vessel of whatsoever na- 
tion, or whatsoever the nature of its cargo might be, p^o^ 
ceeding from the ports of England, or her ccdonies, or the 
countries occupied by English troops,. and going toEngUmd, 
or her colonies, or countries occupied by EngUsh troops^ 
was declared good and lawful prize. 

But such blockades are wholly illtgal and void. Nor 
can they be justified upon the prtncipld of retaliation; for 
•retaliation can only be exercised up6n the party who has 
committed the injury, and not against a friendly and neu- 
tral power. Setorsio non est nisi adversus eum^ qui ipsi 
damni quid dedit^ ac deindi patitur^ non^verd advers%ts com' 
rnunem amicum.(^) And as We have before observed, in 
the words of Sir William Scott^ the true lyiode qf cQrrect<^ 
ing the irregular practice .of a nation is by protesting 
against it, and by inducing that country to reform it; it is 
pottstrous to suppose, that because one country has been 

^ilty of an irregularity, ev^ry other country is let loosf^ 

* 
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li-om tlie law of nations, and is at liberty to assume as much 
as it thinks fit.(») 

13. By the taw of nations, the denomination of a block* / 
^ aded port is given only to that where there is, by the dis- *^ 

position of the power which attacks, or invests it, with 
ships stationary, or sufficiently near to occasion an evident 
danger in entering.(^) 4-^^ even where there is such an 
actual investment of the port, if any of the blockading ships 
should not have enforced it, the blockade is so far relaxed. 
If the blockade has not been duly carried into effect by the 
ships stationed on the spot for the puipose, it is impossible 
for a court of prize to enforce it.(*) 

To a violation of block^ck thus legally constituted and 
continued, two things a?e necessary— -1st, The knowledge 
'^ of the party ; and, 2dly, Some act of violation, either by , 
going in, or by coming out with a cargo, after the com- "" 
mencement of the blockade.(^) 

14. As a proclamation, or general public notification, u 
i^ not of itself sufficient to constitute a legal blockade, sd nei- 
' tther can a knowledge of the existence of such a blockade 

be imputed to the party merely in consequence of such a 
proclamation or notification. Not only must an actual 
blockade exist, but a knowledge of it must be brought home 
to the party, in order to shew that it has been violated.(*) 
As on the one hand, a declaration of blockade which is not 
supported by the fact cannot be deemed legally to exist, so 
pn the other hand, the fact, duly notified to the party on 
the' spot, is of itself sufficient to affect him with a knowledge 
of it ; for public notifications between governments can be 

(a) 1 Hobinton, 143. TheFlad Oyen. 
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meant cmiIv for tke mformation of individuals : but if the 
individual is personally informed, that purpose is still bet- 
ter obtained than by a public declaration.^) Where the 
vessel sails from a country lying sufficiently near to the 
blockaded port to have constant information of the st^te of 
tke blockade, whether it is continned or is relaxed, no spe« 
cial notice is necessary ; for the puUio declaration in ^is 
case implies notice to the party €ifter suffidtni time has 
elapsed to receive the dedtration at the port from tvhence 
tke vessel saiUu(*') But where the country lies at such a 
distance that the inhabitants cannot have th» constant m- 
formation, they may send their vessels conjecturedlyf upon ^ 
the expectation of finding tfi#biockade broken up, after it 
has existed for a considerable time» In thb case, the party 
has a right to make a fair enquiry whether Ae blockade be 
determined or not, and consequently cannot be involved ia 
the penalties affixed to a violation of it, uiiless upon scidi 
enquiry he receives notice of the existence of the block* 
ade.(»») 

Where the blockade has been declared by a pnUtc noti* 
fication from the government of ifae belligenent country (e 
neutral governments, it is the duty of the belligereiit ooun* 
try, which has dius declared the. existence of the Wodcade, 
to notify, in the same way, and immedbrtely, the tiisccteti*' 
nuance of it : to suffer tbe fact to cesfee, and to apply the 
notification again^ at a distant timte, would be a fi»od on 
neutral nations. • In auck a case the bftot&ade mmt be 
supposed to exist until it has beeci puUidy repealed.(0 
For it is to be presumed, that ^die notification will be 
formally revoked, and that due notice wiH be given of 

(0 1 RolnniWt ^- The Mereiirhis. 

(«) 2 Bobinton, 131. The JoDge Petronella. Jb, 298^ Thfe CalypflOb 
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it: till that is done, the Uockaded port is to be consi^ 
dered as closed up i u&d from the moment of quitting 
port to sail on such a destination, provided the coun** 
try IB whidi the port is situated be sufficiently near the 
blockaded port to have constant inlbrmation of the state of 
the blockade, the oflknce of violating the blockade is com* 
plete. It is different in a blockade existing de facto onlyi 
tbore no presumptions arises as to the continuance, and the 
ignozance of the party may be admitted as an excuse for 
sailing on a doubtful and provisional destination* The 
effect of such a notification to neutral governments, is to 
include ail the individuals of that nation, after a suffici^C 
tkme has elapsed to communicate the information to them« 
After that period, a neutral master cannot be heard to aver 
against a xiotification of blockade, that he was ignorant of 
it. If he is really ignorant of it, it may be a subject of re« 
presentation to his own government, and may raise a claim 
of compensationfrom them, but it can be no plea in a prize 
co«rt of the belligerent.^'^) But the penal consequences 
of a notaficat»(m given to onepower, will not affect the sub- 
jects of another state from the same time, and in the same 
manner^ as it would affect the subjects of diose states to 
whom it was directly mad6« To say that it does not affect 
at miy time, would be going too far ; because, if a notifica^ 
tion >5 made to the principal neutral spates, a time would 
oome when it would affect the rest ; not proprio vigort^ or 
by virtue of the dirett act, but in the wigr of evidence. 
The knowledge of it would spread, and after the lapse of 
a reaAGfnaUe time, must be considered as a reasonable 
ground of evidence. (*) 

The fact of clearing out for a blockaded port, is in itself 
innocent, unless it be accompanied with knowledge of the 
blockade. The right to treat the vessel as an enemy is dc- 

« 
(k) 2 BobhuM, 110. The Neptunus. 

(0 2 BobiMmy lU. The Adelaide. In Xotis 
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i^~. ckred by Vattel, b« 3. % 177. to be founded on the attempt 
to enter ; and certainly this attempt must be made by a 
person knowing the fact.' ' The law of nations does hot ad^ 
mk of the condemnation of the neutral vessel fqr the inten* 
tion to enter a bloc^kaded port, unconnected with any fact. 
Sailing for a blockaded port, knowing' it tb be. blockaded, 
was in the above ,ca^ts construed into an at^mpt to enter 
that port, and wais therefore adjudged a breach of blockade, 
from the departure of the vessel* It may be observed, that 
in these cases the fact of saiKng is coupled with the ioten* 
t2oa» and the condemnation is founded on an actual breach 
of blockade*(") But in the case of the blockade of Mar- 
tinique and Guadaloupe, in 1804, the British govemmeot 
sent orders to Us naval commanders a^d fudges of the 
vice admiralty courts in the West Indies, not to consider 
any blockade of these islandi^ as existingv unkss in respect 
of particukr ports which may be actually invested^ and th^ 
not to capture vessels bound to audi ports, unless they shatt 
previously have been warned not to enter them.('') The 
import of these orders is, that a vessel cannot be placed in 
the situation' of one having a notice of the blbcks^l^f until 
she is warned off. It gives het a right to enquire of the 
blockading squadron, if she has not previously reaeived 
this warning from one capable 6f giving it, and consequent- 
ly, dispenses with her making that enquiry elsewhere. 
While this order was in force, a neutral vessel might law* 
fully sail for a blockaded port, knowing tt to be blockaded, 
and being found sailing towards such port, would not con- 
stitute an attempt to break the blockade, until she should 
be warned ofF.(**) 

The municipal laws of certmn countries have laid down' 
very precise rules for determining questions of presuznp^ 

(«") Fitzsimmons vs. Newport Ins. Comp. 4 Cranch, 199. 

{°) Vide appendix, No. III. 

(") Marine Ins* Comp. vs. Woodfl. 6 CraTich, 49> 
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tire notice. Thus in cases of insurance made on property 
at a remote distance, lost or not lost, where the legality of 
the contract depends upon the supposition that no intelli- 
gence had been received of any accident, at the time when 
the insurance was made, they determine the question by a 
minute rate of travelling. Thus the Cotutolato def^are 
reckons an hour as a league. So also the French Codt de 
Commerce reckons an hour of time as equivalent to a league 
and a half of distance. Art. 336. But it considers this 
rate as prima facie evidence only, and does not exclude a 
resort to other proofs of the same fact* Our own munici* 
pal law determines this presumption by the particular cir- 
cumstances of each case, taking into consideration not 
merely the distance, but^ referring also to the accidents by 
which the intercourse is likely to be affected, and informa- 
tion conveyed with more or less rapidity. So also in the 
law of blockades, the question as to ^e length of time pro- 
per to be allowed for notice is determined upon equitable 
considerations* It is not to be taken merely on a calcula- 
tion of the distance ; but with reference also to the acci- 
dents by which the general intercourse, even after the al- 
lowance df distance, is liable to be retarded, (p) 

Where an enemy's port was declared in a state of block- 
ade by notification, and at the same time when notification 
was iissued, news arrived that the blockading squadron had 
been driven off By the superior force of the enemy, the 
blockade was held to be null and defective, from the begin- 
ning, in the main circumstance that is required as esseur 
tially necessary to give it legal operation, and that it would 
be highly unjust to hold neutral vessels to the observance 
of a notification, so accompanied by a circiun^tance that 
defeated its effect. This case was^ therefore, considered 
as altogether independent of the presufnptiop arising from 
notifications in other instances; the potification being de- 

(p) 3 JtoHTmiiy 281. The Adelaide. lb. ^34. TI19 Burtlge H«ne« 
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fefttedi it must have been shewn that the actual blockade 
was again resumed^ and the vessel would have been entit- 
led to a warning, if any such blockade had e^sted when 
§he arrived off the port. The mere act of sailing for the 
port ^nder the dubious state of the actual blockade at the 
time was deeiiK4 insuiEcient to fix iipon the vessel the pe- 
nalty of breaking the blockade, (h) 

In the aboye case^ a question was raised, whether the no- 
tification which had issued was not still operative* 8ut 
^e court was of the opinion^ that it could not be 90 consi- 
dered, and that a neutral power was not obliged, under 
^uch circumstances to presume the continuance of a block- 
^de^ nor to act upon a supposition that the blockade would 
be resumed by any other competent force. It was argued 
that neutral^ were boupd to act on such presumptions, that 
when a blqckading squadron is driven off by the superior 
force of the eoemy^ they are bound to presume that it will 
return, and that there is no discontinuance of the blockade. 
To which it wa^ answered, that when a squadron is thus 
driven ojBT, a new course of events arises, which may tend 
to a very different disposition of the blockading force. la 
such a case^ the neut|ral merchant is not bound to foresee 
pr to conjecture that the blockade will be resumed ; and 
therefore, tf it isi to be renewed^ it must proceed de novo^ 
by the usual course, and without reference to the former 
state of factsj which had been thus effectually interrupted. 
On this principle it was that the former blockade was held 
in the above case to have become extinct. But in a subse- 
quent case, where it was suggested that the blockading 
squadron had returned to its former station off the port, in 
order to renew the blockade, a question arose whether there 
had been that notoriety of the fact, arising frpm the opera- 
tion of timeor from other circumstances, which must be 
taken to have brought the existence of the blockade to the 

(<!) 6 MQiinnn, 62, The TrHietcn. 
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knowledge of the parties* Among other modes of resolv* 
ing this question, a prevailing consideration would have 
been the length of time, in proportion to the distance of the 
country from which the vessel sailed. But as nothing more 
came out in evidence than that the squadron appeared off 
the port on a certain day, it was held that this would not 
restore a blockade which had been thus effectually raised, 
but that it should be renewed again, by notification, before 
foreign nations could be affected with an obligation of ob- 
serving it. The squadron might return off the port with 
very different and new intentions. It might arrive tbero 
as a fleet of observation merely, or for the purpose of a 
qualified blockade only. On the other hand, the comman* 
der might attempt to cdhnect the two blockades together^ 
but this is what could not be done; and in order to revive 
the former blockade, the same form of communication must 
have been observed de novo that is necessary to establish 
an original blockade. (') 

l5. Besides the knowledge of the party, some act of 
violation is essential to a breach of blockade, as either by 
going in or by coming out of the port with a cargo laden 
lafter the commencement of the blockade.^*) 

Thus by the edict of the States General of Holland, of 
1630, relative to the blockade of the ports of Flanders, it 
was ordered, that the vessels and goods of neutrals which 
should be found going in or -coming out of the said ports, 
or being so near thereto as to shew beyond a doubt that 
they were endeavouring to run into them ; or if from the 
documents on board, it should appear that they were bound 

{') 6 Robinson, 112. The Hoffnunff. Wherever the qaefltion bat Arisen 
in our courts of municipal law ih cases of insurance respecting the legal- 
ity of a blockade^ it has been determined that a mere notification, with- 
ottt a blockade in fact, anMHunts to nothing. 3 Cainet, 11. Williams v. 
Smith. Cmnes" Cata in Error, T* Yoss r. the UniUd Insurance CWB* 
pany. 

(•) IJiobinson, 9S. The Bcticy. 
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to the said ports, although they should he found at a dis- 
tance from them, should be confiscated^ unless they shouldji 
voluntarily, before coming in sight of or being chasecl by 
the Dutch ships of war, change their intention, while the 
thing was yet undone, and alter their course. Bynker- 
shoek, in commenting upon this part of the decree, sup- 
ports the reasonableness of the provision which subjects 
vessels to the penalty of confiscation found so near to the 
blockaded po^ts aa to shew beyond a doubt that they xvere 
endeavouring to run into thenij upon the ground of legal 
presumption, with the exception of extreme atid well prov- 
ed necessity only. Still more reasonable is the inflictioix 
of this penalQr, where the intention expressly appears by 
the papers found on board. Thr third article of the same 
edict also subjects to confiscation Such vessels and their 
cargoes as should come out of said ports, not having been 
forced into them by stress of weather, although they should 
be captured at a distance from them, unless they bad, after 
leaving the enemy's port, performed their voyage to a port 
of their own country, or to some other neutral or free port, 
in which case they should be exempt from condemnatioii; 
but if in coming out of the said ports of Flanders they 
should be pursued by the Dutch ships of war, chased Into 
another port, such as their own, or that of their destinatiim, 
and found on the high sea coming wxtof such port, in that 
case they might be captured and condemned* Bynker- 
shoek considers this provision as distinguishing the case 
of a vessel having broken the blockade, and terminated her 
V0yage by proceeding voluntarily to her destined port, 
and that of a vessel chased and compelled to take refuge, 
which latter might still be captured after leaving the port 
in which she had taken refuge. And in conformity with 
these principles is the modem law and practic€.(*) 



(t) 1 Rohlmon^ 154. ThQ Columbia. 2 It»6mon, 128. The Welraart 
VanPillaw. 
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Wkh re^ct u> violating a blockade by coming outirith 
a cargo, die time of shipment is very material, for although 
it might be hard to refuse a neutral liberty to retire with a 
cargo already laden, and by that act already become neutral 
property ; yet, after the commencement of a blockade, a 
neutral cannot be allowed to interpose in any way to assist 
the exportation of the property of the enemy. After the 
commencement of a blockade, a neutral is no longer at li- 
berty to make any purchase in that port.(°) A neutral ship 
departing, can only take away a cargo bonajide purchased 
and delivered before the commencement of the blockade : 
if she afterwards take on board a cargo^ it is a violation of 
the blockade. But where a ship was transferred from one 
neutral merchant to another in a blockaded port, and sailed 
out in ballast, she was determined not to have violated the 
blockade.(^) So where goods were sent into the block* 
aded port before the commencement of the blockade, but 
reshipped by order of the neutral proprietor, as found un- 
saleable, during the blockade, they were held entitled to 
restitution. For the same rule which permits neutrals to 
withdraw their vessels from a blockaded port, extends also, 
with equal justice, to merchandize sent in before the block- 
ade, and withdrawn bonajide by the neutral proprietor.(*) 
Where a ship which had been purchased by a neutral of 
the enemy in a blockaded port, and sailed on a voyage to 
the neutral country, had been driven by stress of weather 
into a port of the belligerent state^ where she was seized, 
she was held liable to condemnation under the general rule. 
That the vessel had been purchased out of the proceeds of 
the cargo of another vessel, was considered as an unavail- 
able circumstance on a question of blockade. If the ship 
has been purchased in a blockaded port, that alone is the 

(") lJ?o^mMn»93. The Betsey. 
(▼) IRobmmt^lSQ* The Vroaw Judith. 
X"^} 4jB«6}»Mn,89. The FotaduB. 
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illegal act, and it is perfectly immaterial out of what funds 
the purchase was effected. Another distinction taken was, 
that the vessel had terminated her voyage, and therefore 
that the penalty would no longer attach. But this was also 
overruled, because the port into which she had been driven 
was not represented as forming any part of her original 
destination. It was therefore impossible to consider this 
accident as any discontinuance of the voyage; or as a de- 
feasance of the penalty which has been incurred.(*) 

And where the vessel Was captured on a voyage to the 
blockaded port, in ballast, she having sailed for the purpose 
oi bringing away goods which had become the property of 
merchants in the neutral country b^fot'e the date of the 
blockade, she was held liable to condemnation. The rule 
of blockade permits an egress to ships innocently in the 
port before the restriction was imposed, and even with car- 
goes, if previously laden ; but in the case of ingress^ there 
IS not the same reason for indulgence, there can be no sur- 
prize upon the parties, and therefore nothing short of a 
physical necessity is admitted as an adequate excuse for 
making the attempt of entry. Generally where a neutral 
ship is proceeding to a blockaded port, it must be sup- 
posed that she is going there for the purposes of trade. — 
If she goes in ballast, it cannot be with the intention of 
being laid up for an indefinite time, in a foreign port, until 
the blockade is raised. It is a presumption which a court 
of prize, acting on reasonable principles, is bound to enter- 
tain and apply, that she has no other errand there than to 
keep alive that commercial intercourse with the interdict- 
ed port which it is the object of the blockade to prevent-(y) 

A maritime blockade is not violated by sending goods to 
the blockaded port, or by bringing them from the same, 
through the interior canal navigation or land carriage of 

(«) 4 Bubmson. In JSTotis. The Juffrow Mam Shrctdcr. 
(y) 6 RebimoTij 61, The General Hamilton. 
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the country. A blockade may be of different descriptions* 
A mere maritime blockade, effected by a force operating 

« 

only at sea, can have no operation upon the interior com* 
munications of the port. The legal blockade can exten4 
no farther than the actual blockade can be applied* If the 
place be not invested on the land side^ its interior conunu* 
nications with other ports cannot be cut off« If the block* 
ade be rendered imperfect by this rule of construction, it 
must be ascribed to thp physical impossibility of the mea* 
sure, by which the extent of it^ legal pretensions is una- 
voidably limited«(') But goods shipped in a river, having 
been previously sent in lighters along the coast from the 
blockaded port, aqd under charter party with the ship pro- 
ceeding also from the blockaded port in ballast to take them 
on board, were held liable to confiscation* This case is 
very different from those above mentioned^ because there 
the communication had been by inland navigationy which 
was in no manner, an4 in ^o part of it, subject to the 
blockade»(*) 

6* The appropriate penalty for a breach of blockade is 
the confiscation of the vessel and cargo.(^) But where the 
owners of the cargo are not at the same time owners of the 
vessel, the confiscation cannot be extended to the cargo^ 
unless its owners were, or might have b^^n, conus^ant of the 
blockade, before they shipped their goods. Although the 
master is the agent of the owners of the vessel, and can 
bind him by his contracts or misccHiduct, he is not tfa^ 
agent of the owners of the cargo, unless expressly so consti- 
tuted by them* In cases of insurance, and in revenue cases, 
where by the municipal law, the act of the master will affec^ 
the cargo, it is to be observed that the ground upon which 
they stand is wholly different. In the former it is in vkr 

(') 1 Edwards,Z% The Comet 

(>) ^RoUmmh^^' The Ocean. 4 Molnn$ott,65* The9tert« 

C^) JBj/hkenhoekf^ 2. J. P. U 1« Q» U. 



toe of an eltpress contract which governs the whole case : 
and in revenue cases it proceeds from positive laws and the 
necessary strictness of all fiscal regulations. (') And where 
goods are shipped in pursuance of orders from a distant 
country, if it appears that they were given after the time, 
when the notification of blockade could by a fair possibility 
be supposed to have been known to a person giving the or- 
ders, he would be bound directly by his own act; or, if the 
orders were s^vit prevhu* to the notification, two questions 
might arise; 1st, whether sufficient time had intervened 
since the notification, to have given him an opportunity of 
connter^ordering the shipment ; for if so, he would be le- 
gally answeraUe for the consequences of his own negli- 
gence ; or, 3dly, if sufiicienit time had not intervened, whe* 
ther, though personally free from all imputation of offence, 
he might not be bound by that powerful general principle 
of the municipal law, which holds the employer responsible 
for the acts of his agent, and thus be held by those of the 
shipping merchant in the blockaded port. It would perhaj^s 
be holding the party too rigorously to the strict principle 
of the law^ to say, that it is his duty to write even with a 
hope, and under the chance of countermanding the order 
in time, because, in some cases, the party might naturally 
conceive from the time which had elapsed, that the order 
bad been already e^^cuted, and that if he had written to 
countermand it, the letter would not be received till the 
ahipment had been actually made. The abstract nde as to 
the principal being bound by the acts of his agent is un- 
doubtedly just; but the agents of foreign merchants in the 
enemy's country", and in a blockaded port^ do not stand in 
the same situation as other agents ; they have not only a 
distinct, but even an opposite interest from that of their 
principals, to fulfil the commission at all risks as rapidly as 

|;c) 1 Bobinaon, 80. The Mercurius. /&. 154. The Columbia. 
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possible, for their cwti* private advantage, and for the pnb* 
lie interest of their country, which at such a time must be 
under particular pressure as to the exportation of its pro* 
duce.(*) 

If it be objected^thatto exenoptthe cargo from respcm- 
sibility for the acts of the master will open the door to 
fraud, in allowing neutrals to trade to blockaded porta with 
impunity, by throwing the blame upon the carried master^* 
it is answered, that if such an artifice could be proved, it 
would establish the mens rea in the neutral merchant which 
would expose his property to confiscation, and it would at 
the same time be sufficient to cause the master to be consi- 
dered in the character of agent, as well for the cargo as for 
the ship. Thus where a ship had been condemned for de* 
viating into a blockaded ports under the fraudulent pre- 
tence of being in want of provisions, the cargo was like^ 
wise included in the condemnation, the inference being that 
^he was going in with an intention of disposing of the car* 
go. It would be impossible to maintain blockades which 
are directed more against the cargo, than against ships, if a 
court of prize did not draw the inference^ that a ship going 
in fraudulently, is going in the service •f Ae cargo, with the 
knowledge, and by the direction of the owner. If any in- 
convenience arise to the owners bf the cargo, from thia ne- 
cessary conclusion, the owners of the vessel or the master^ 
are the persons to whom they must look for indenojiifica- 
tion. (*) And where also the vessel had been condemned 
for a fraudulent deviation under the pretence of a mistake 
in navigation, it was inferred that the deviation had been 
resorted to in the service of the cargo. It was held that 
in other blockade cases^ where excuses had been set up i<x 
want of water and provisions, or fromcvther occt^sionsy and 

t , , 

(<i) 3 J7»dtnson, 173* TbeKqttuttaa. 
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these excases had been pronounced to be not real, a pre* 
sumption necessarily surose that it was for the delivery of 
Ae cargo thatsuch a fraud had been attempted ; since there 
is scarcely any other adequate motive which can be sup- 
posed to uiduce a master to hazard the interests of his ves- 
sel ; the motives ass'^ned being demonstrated to be false. 
There is a presutnption ako in such cases, that this is done 
with the knowledge, and at the instigation, of ' the owner of 
the cargo ; because although it is not an impossible thing 
that masters may be gnilty of barratry, it is not a natural 
ctondnet, mir irtiaf is grfttuilio^i^y to be supposed* <The on- 
ly ^fciestii^ny therefore, mmt be as to the effect pf the pre- 
tomptiojBt arising from the^ie inferences, whether it shall 
exdttdeaii contcary ftverin^nt, or wi^^r i^ ^all operate 
Mly as matiter of . emikficp^ ia concurrence with other 
proof as to )he gnik of iJbe m^ntio|)< It must undoubted* 
ly &2^the onmer; bm£ ,tfaft ^u^StUoq is ifbethier it ^^ 
do %o pr$su!mpti9ekff at €m9hm^lif> ?^ whether the par- 
tf i^hallbe let la to provi? 9. c^mtrary intention. And al- 
^ough the fact may i^ust rtbat 9 ixi^ter should commit a 
Itatr^itry in a case.of tins kindt Y^% jbe ow^er cawnot be ad- 
mitted to go into poK^pQ ,thi8 point, on acp^ifot of tbefiiiu- 
duldiitabnse.to'wbioksft^b ^. liberty fpu»t inevitably leadf 
skcfe it nmildi^ perfectly <^a$y ^t,;^ny tiwe, tp ^et ypthe 
jw«t«ace,. and equally i«?p^^ihle on the other ftide, to de- 
tect it. liW^liat would bp :^I|ie pridipary te^^^ X4etters 
«ettt to 4x>rmspondfint2s ^l^ewj^prie, ^A insurance&^men- 
«ure« wholly in tketp0Wfir Qf th^ p4rtie^,j^nd cc|pajble^f be- 
%Rgmade at their fleaftur^.,0 O^iiy^lete r«:<:ij&^ for a. safe traf- 
^c witih al^lockaded-^port*: Mfl^en this cQnsef)uenc|s is duly 
weighed on one 'sade« y^and wh^o it j^ qpp^de^ on th^ 
iB«her» what few iiidii£6fBe^$f^J1^stpr ^i>. ^ave to go to 
any other port than that, at which his charter party binds 
him to deliver his cargo, and particularly Xo a blockaded 
port, less injustice will be di»i^ ^y 9f|ppt;|ij|g this rule than 
by permitting the freighter to distinguish, by external and 
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collateral evidence, the destitiatioa of his cargo from diat of 
the master. The master is net the representative of the 
owner of the cargo to that extent^ and in the same direct 
manner, in which he is held to be the representative of the 
owner of the ship. On that account, where facts shew 
the intention of the owner to be pure, the benefit of this 
distinction is given to the party ; for instance, where the 
voyage begins before the knowledge of the blockade, and 
where the master on being warned, appears to be actuated 
only by a personal obstinacy and perverseness, in pursu^ 
ing his course to his place of original destination. That 
is a case ivhere the intention of the owner is admitted to 
be pure, where nothing stands ' against it in limine^ where 
there is no question of fact, whether he was consentient to 
the fraud ; and where, if he was affected at all, it could 
only be by the application of the strict legal principle^ that 
affects the principal by the conduct of his agent. But 
where the blockade was known to all, the parties at the 
time of shipment, and therefore the question is raised, 
whether the owner was not consentient at first, and 
whether the conduct of the master is not demonstrative ev- 
idence that he was so, the effect of all just presumption is 
against the owner; since there is scarcely any inducement 
to lead the master to commit such a fraud, contrary to the 
instructions and intentions of the owner of the cargo. Up- 
on these grounds the cargo in the above case was involved 
in the condemnation of the ship, (f) 

Where the blockade has been raised between the time 
of sailing and the capture^ the penalty does not attach ; be- 
cause the blockade being gone, the necessity of applying the 
penalty to prevent future transgression no longer exists. 
The offence incurred by a breach of blockade generally re- 
mains during the voyage. But that must be understood 
as subject to the condition, that the blockade itself con- 

,{^_) 4 R$hin99n, 93* The Alexander. 1 Ednfardf, 39. The Bicbang^e. 
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tfnues* When the blockade is raised, a veil is thrown over 
every thing that has been done, and the vessel is no longer 
taken in delicto* The delictum may have been completed at 
one period^ but it is by subsequent events entirely done 
away. (^ J 

(<) 6 Bobintim^ 387. The l^^isette. 
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CHAPTER VII. 

Of the property of subj^ts of the belligerent state, cr its 
allies, engaged in trade with the enemy ^ or of subjects 
taken in violation of a municipal law^ considered as en 
object of capture, 

1. In a state of war between two nations, declared by 
the authority in whom the municipal constitution vests the 
power of making war, the two nations, and all their citi* 
zens or subjects^ are. enemies of each other. The conse- 
quence of this state of hostility is, that all intercourse zs^d 
communication between them is unlawful. 

This principle of public law forms a part of the munici«« 
pal jurisprudence of every country. 

2. Thus in England, there exists a general rule in the 
maritime jurisprudence of that country, by which all trad- 
ing with the public enemy, unless with the permission of 
the sovereign^ is interdicted. It is not a principle peculiar 
to the maritime law of England ; it is laid down by Byn- 
kershoek as an universal principle of law— £:c natura belS, 
commercia inter hastes cessare non est dubitandum. .^am- 
vis nulla specialis sit commerciorum prohtbitioy ipso tamen 
jure belli commercia esse vetita^ ipsa: indicttones bellorum 
satis declarant^ &c. He proceeds to observe that the inte- 
rests of trade, and the necessity of, obtaining certain com- 
modities, have sometimes so far overpowered this rule, 
that different species of traffic have been permitted, prout 
e re sudy subditorumque suorum esse censent principes* 
But it is in all cases Uie act and permission of the sove* 
reign. Wherever that is permitted, it is a suspension of 
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the state of war quo ad hoc. It is, as he expresses it, pro 
parte sic bellum^ pro parte pax inter suhditos utriusque prin^ 
cipis.(^) It appears from these passages to have been the 
law of Holland ; Valin states it to have been the law of 
France, whether the trade was attempted to be carried on 
in national (*») or in neutral vessels :(«) and it appears from 
the case cited, to have been the law of Spain ; and it may 
without rashness be affirmed to be a general principle of 
law in most of the countries of Europe. 

By the law and constitution of Great Britain, the sove- 
reign alone has the power of declaring war and peace — He 
alone therefore, who has the power of entirely removing the 
state of war, has* the power of removing it in part, by per- 
mitting, where he sees proper, that commercial intercourse 
which is a partial suspension of the wan There may be 
occasions on which such an intercourse may be highly ex- 
pedient* But it is not for individuals to determine on the 
expediency of such occasions on their own notions of com- 
merce merely, and possibly on grounds of private advan- 
tage not very reconcilable with the general interest of the 
state. It is for the state alone, on more enlarged views of 
policy, and of all circumstances that maybe connected with 
such an intercourse^ to determine when it shaQ be permitted, 
and under what regulations. No principle ought to be held 
more sacred than that, this intercourse cannot subsist on any 
other footing than that of the direct permission of the state. 
Who can be insensible to the consequences that ihight fol- 
low, if every person in time of war had a right to carry on 
^ commercial intercourse with the enemy, and under colour 
of that, had the means of carrying on any other species of 
intercourse he might think fit i The inconvenience to the 

(•) Q. J. P. L. 1. c 3. 
' Q') The Fortuna, cited in the Hoop. 
<0 Stti' VOrdommce, X. 5. tit. e. c«. 3, 
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public might be extreme ; and where is the inconvenience 
on the other side> that the merchant should be compelled in 
such a situation of the two countries, to carry on his trade 
between them, (if necessary) under the eye and control of 
the government charged with the care of the public safety ?. 
Another principle of law, of a less politic nature, but 
equally general in its reception and direct in its application, 
forbids this sort of communication as fundamentally incon- 
sistent with the relation existing between the two coun- 
tries ; and that is, the total inability to sustain any contract 
by an appeal to the tribunals of the one country, on the 
part of the subjects of the other. la the law of almost 
every country^ the character of alien enemy carries with it 
a disability to sue, or to sustain^ in the language of the ci« 
vilians a persona standi in judiciom The peculiar law of 
£pgland applies this principle with great rigour. The same 
piiinciple is received in its courts of the law of nations; 
they are so far British courts, that no man can sue therein 
who is a subject of the enemy, unless under particular cir- 
cumstances that pro hdc vice discharge him from the cha- 
racter of an e^emy; such as his coming under a flag of 
truce, a cartel, a p^s, or some other act of public authori- 
ty ^2$, puts him in the king's peace pro hdc vice. But 
othfnyise^ he is totally ex lex ^ even in the case of ranspms 
which were contracts, but contracts arising ex jure belli, 
imd tolerated s^ Sficfa, the enemy was not permitted to sue 
in his own proper person for the payment of the ransom 
bill^ but the payment was enforced by am action brought 
i>y the imprisoned hostage in the courts of his own coun- 
try, for the recovery of his freedom. A state in whkli 
caatr^cts cannot be enforced, cannot be a state of legal com- 
ufif^rce* If th^ parties who are to contract have no right 
tp compel the performance of the contract, nor even to ap- 
piear in a court qf justice for that purpose, can there be a 
stronger proof that the law imposes a legal inability to 
contract : To such transactions it gives no sanction ; they 
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have no legal existence ; and the whole of such commerce 
is attempted without its protection and Against its authori- 
ty. Bynkershoek expresses himself with great force upon 
this argument in his first book, chapter 7j where he lays 
down that the legality of commerce, and the mutual use of 
courts of justice are inseparable: he says, that cases ot 
commerce are undistitiguishable from cases of any other 
species in this respect — Si hosti semel permtttas actioneff 
exercere^ drfficUe est distinguere ex qua causa oriantitr^ ncc 
potui animadvertefe illatn distinctionem nnqnam tisu fuisse- 
servatam* 

Upon these and similaY grounds it has beeti the estab- 
lished rule of the high court of admiralty iti England, con- 
firmed by the judgment of the supreme court, that a trading 
with the enemy, except under a royalHcense, subjects the 
property to confiscation : — and the most eminent persons 
of the law sitting in the suprectve tourt have unifbrmiy sus- 
lained such judgments. 

Their decisions prove that the rule has been rigidly en- 
forced: — ^where acts of parliament haveondiffereilt occa- 
sions been made to relax the navigation law and other re- 
venue acts ; where the government has authorised, under 
the sanction of an act of parliament^ a homeward trade 
from the enemy's possessions, but has not specifically pro- 
tected an outward trade to the sam^e^ though intimately con- 
nected with that homeward trade, and almost necessary ta 
its existence: that it has been enforced^ where strong 
claims, riot merely of convenience, but of necessity excused 
it oi> tjhe part of the individual; that it has been enforced 
where cargoes have been laden before the war, but where 
the parties have not used all possible diligence to counter- 
mand the voyage after the first notice of hostilities; and 
that it has been enforced, not only against the subjects of 
the crown, but likewise agilinst those of its allies in the 
war, upon the supposition that the rule was founded on a 
strung and universal principle, which states allied in war 
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had a right to notice add apply mutually to each other's sub« 
jcct8.(*) 

And such has been immemoriaUy the £nglish maritime 
law : for trading with the enemy is laid down in the black 
book of the admiralty, as an oiFence enquirable in the court 
of admiralty, Soit enquis dc eeube qui entre commVkevt, 
^endent^ ou achatent avec aucun de9 Ennemys de nostre 
seigneur U Roy sans license especiale du Soy ou de son ad' 
miral.(^y 

It is also expressly laid down by Lord Mansfield^ that 
such is the maritime law of £ngland ;(9 and he who for so 
long a time assisted at the decisions of the supreme court 
of prize^ and at that period, could hardly have been igno- 
tant of the rule of decision on this important subject* What 
is meant by the addition, but this does not extend to a neU'^ 
tral vessel^ it is extremely difficult to conjecture, because 
no man was more perfectly apprised that the neutral bot* 
torn gives, in no case, any sort of protection to a cargo that 
is otherwise liable to confiscation ; and therefore it cannot 
but be concluded^ that the words pf that great person must 
have been received with some slight degree of misappre- 
hension.^^^) 

3* As to the common law of England, it is difficult to 
conceive that it can by any possibility be otherwise ;' for 
the rule in no degree arises from the transaction being on 
the water, but from principles of public policy and of pub** 
lie law, which are just as weighty on the one element as on 
the other, and of which the cases have happened more fre« 
quently upon the water, merely in consequence of the in* 
sular situation of the country. But when an enemy exist* 
ed in the other part of the island, (the only instance in 

(d) 1 Jidlnrum, 196. The Hoop. 

(«) Sought, art. 3. and note to CUrli?$ Prox* 105* 

(0 1 T, R, 85. Gist v.MoAon, - • 

<0 1 i?»5w!Mff, 196. ThfJapop: • ' .: . 
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vrhich it would occur upon the had) it appears from tbe 
case referred to by that person, to have been di^emed 
equally criminal in die juri^prodence of tibe comitfy.C^} 
And the modem law, though it apparently ftuctoated £Drji 
while, was at last definitively settled on the saime basis, 
in a case where a British subject shipped f«om .&e enemy's 
country, on board a neutral vessel, goods which he hadpur* 
chased of the enemy dtu*ing hostilities, and it was adjudged 
that an insurance upon the cargo was illegal and voM«(^} 

Such are the general principles of the rule undor which 
. the public law of Europe, and the municipal law di its dif« 
f erent states, have interdicted all commerce widi an enemy. 
It is thus sanctioned by the douUe authority of puUic and 
of private jurisprudence, and is foimdedboth upon the aonnd 
and salutary prhiciple forbidding all intercourse widi an 
enemy, unless by permission of the sovereign or sti^, and 
upon the doctrine that he who is hosiis^^yrho ham no per* 
sona standi injudkh, no means of enforcing con^i^ets^ can* 
not make contracts unless by such permission* 

4f* This rule has also been adopted and enlbixed la die 
courts of the United States. 

Thus where the claimant, a citizen of the tlsited States, 
had purchased a quantity of goods in the enemy's country 
a long time before the declaration of the hte war against 
Gre^t Britain, asid had de[x>sited them on an island near 
to the boundary line between the two countries, upon the 
breaking out of hostilities^ his agents had hired the vessel 
to proceed to the place of deposit and bring away these 
goods ; on her return, she was captured> atid widi the car- 
go condemned as prize of war, for trading with the ene- 
my. On the argument in this case it was contend^ fot 
the claimant, that this was not a trading within the meaning 
of the cases cited to support the condemnation; that, on 

(»») 1 Hollas Abridgment, 173. 

O S T. B. 548. Potts y. Bell, in citor. 
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the breaking cmt of v^ar, ievery citizen iSad a rig^ and k 
was ihe interest of the community to permit its citizensi 
to vitfadraMT {iroperty lying m an enemy's country^ and 
purchased before ^ wat. But the court determined, that 
whatever relaxation of the strict ri^ts of war^ the more 
mitigated and mild practice of modem times might have 
established^ there had been none on this subject. The uni<- 
versal sense of nations had acknowledged the demoralizing 
effects which would result from the admission of iadividusd 
jBtercourse betwemi the states at war* The whole nation 
are embaxked in one common bottom, and must be recon^ 
ciled to one. common fate. £very individual of the one 
nation must acknowledge every individual of the other na* 
tion as his own enemy, because he is the enemy of hia 
coimtiy* This being the duty of the citizen, what is the 
consequence of a breach of that duty ?-r-The law of prize is 
a part of the law of nations* By it, a hostile character ta 
attached to trade, independent of the character of the trader 
inrho pursues or directs it* Condemnation to the captor is 
equally the fate of the property of the^nemy and of pro* 
p^vty found ei;igsi^ge4 in an anti-neutral trade* But a citi- 
zen or ally may be engaged in a hostile trade^ and thereby 
involve his property in the fate of those in whose cause he 
embaiiKS. This liability of the property of a citizen to oont* 
demnation as prize of war, may likewise be accounted for 
on other considerations* Every thing that issues from % 
hostile country is^ prima facie, the property of the enemy; 
and it is incumbent upon the claimant to support the nega- 
tive of the proposition* But if the claimant be a citizen or 
an allyj at die same time (hat he makes out his interest he 
confesses the commission of an ofience which, under a well 
known rule of the municipal law, deprives him of his right 
to prosecute lus claim* Nor does this doctrine rest upon 
abstract reasoning only* It is supported by the practice of 
the most enlightened (perhaips we may say of all) commer* 
ci£^ nations* And it afforded the court full confidence iq 
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their decision in diis case, that they found, upon recurrmg 
to the records of the court of appeals in prize causes, estab- 
lished durbg the war of the revolution, that in various 
cases it was reasoned upon as the acknowledged law of 
that court. Certsun it is, that it was the law of England 
before the American revolution, and therefore forms a part 
of the admiralty and maritime jurisdiction confeired on the 
courts of the United States by their constitution. Whether 
the trading in this case was such as, in the eye of the prize 
law, subjects the property to capture and condemnation, 
depends on the legal force of the term. If by tradings in 
the law of prize, were meant that signification oi the term, 
which consists in negotiation or contract, this case would 
certaitily not come under the penalty of the rule. But/the 
object, policy, and spirit of the rule is to cut off all commu- 
nication, or actual locomotive intercourse between indivi- 
duals of the states at war. Negotiation or contract has 
therefore no necessary connexion with the offence.. Inter* 
course^ inconsistent with actual hostility^ is the offence 
against which the operation of the rule is directed : And by 
substituting this term for that of trading with theenemy^ an 
answer is given to the argument, that this is not a trading 
within the meaning of the cases cited. Whether, on the 
breaking out of war, the citizen has a right to remove to his 
own couptry with his property, or not ; the claimant cer- 
tainly, had not a right to leave his own country for the pur-* 
pose of bringing home his property from an enemy coun- 
try. As to the daim for the vessel, it was held to be 
founded upon no pretext whatever; f^x the undertaking 
was altogether voluntary and inexcusable.(^) 

So where hostilities had broken out, and the vessd in 
question, with a full knowledge of the war, and unprcsscd 
by any peculiar danger, changed her course and sought an 

C) P«r JoHKSQK, J. The .B»pi4. Supr^m^ Ck>wt of the V. S. Fcbnfr 
uy T, 1914. M. a 
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enemy's port, where she traded and^ took in a cargo, it waft 
determined to be a cause of confiscation. If such an act 
could be justified, it were vam to prohibit trade with the 
enemy. The stibseqiient traffic in the enemy's country, by 
which her return cargo was obtained^ connected itself with 
the voluntary sailing for a hostile port : nor does the cir« 
cumstance that she was carried by force into one part of 

■ 

the enemy'^ dominions, when her actual destination was 
another, break the chain. The conduct of this ship was. 
much less to be defended than that of the vessel last above 
cited-O) 

In another case, the vessel owned by citizens of the Uni^ 
ted States, sailed from thence before the war, with a cargo 
on freight, on a vojrage to Liverpool and the north of Eu- 
rope, and thence back to the United States. She arrived 
in Ifiverpool, there discharged her cargo, and took in an« 
other at Hull, and sailed for St. Petersburg under a Bri- 
tish license, granteM the 8th of June, 1812, authorizing the 
export of mahogany to Russia, and the; importation of a re« 
tarn cargo to England. On her arrival at St. Petersburg, 
she received news of the war, and sailed to London with a 
Russian cargo consigned to British merchants, wintered in 
Sweden, and in the spring of 1813 sailed under convoy in- 
struptioos of a British man of war for England, where she 
arrived and delivered her cargo | sailed for the United 
States in ballast under a British license, and was captured 
near Boston light house. After the decisions above cited> 
it was not to be contended that the sailing with a cargo, on 
freight, from Russia to the enemy's country, after a full 
knowledge of the war, did not amount to such a trading 
with the enemy, as to subject both vessel and cargo to con- 
demnation as prize of war, had they been captured whilst 
proceeding on that voyage* The alleged necessity of un- 

(I) Per Mabssalc, C. J. The Alexander. Supreme Court of the U. 
8. February T. X814. M. & 
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dertaking that voyage to enable the master out of the 
freight to discharge his expenses at St. Petefsbarg, coon- 
tenanced as the master declared by the opinion of the mi« 
bister of the United States there«-that by undertaking such 
a voyage he would violate no municipal law; although 
those consrderations, if founded in truth, present a ca^e of 
peculiar hardship, yet they afford no legal excuse whidi k 
was competent for the court to admit as the basis of its de- 
cision* The counsel for the claimant, seemed to be aware 
of the insufficiency of this ground, and applied their strengdi 
to shew that the vessel was not taken in delictus having 
finished the offensive voyage^ in which she was engaged, 
in the enemy's country, and being captured on her retttm 
Itome, and in ballast. It was not denied that if she hi9^d 
been taken in the same voyage in which the offencb was 
committed, though after it was committed; she would be 
considered as s^till ih delicto^ and subject to confiscation ; 
but it was contended that her voyage terminated at^e eh- 
cmy's port, and that she was, on her return, on a new Voy- 
age. But even admit that the outward and homeward 
voyage could be separated, so as to render them two dis- 
tinct voyages, still it could not be denied that the termini 
of the homeward voyage were St. Petersburg and the Uni- 
ted States. The continuity of such a voyage cannot be 
broken by a voluntary deviation of the master for the pur- 
pose of carrying on an intermediate trade. That the goiag 
from the neutral to the enemy's country was not undertaken 
jis a new voyage tras admitted by the claimants, who alle- 
ged tliat it was undertaken as subsidiaty to the voyage home. 
It was, in short, a voyage from the neutral country by the 
way of the enemy country 5 and, consequently, the vessel, 
during any part of that voyage, if Seized for any conduct 
subjecting her to confiscation as prize of war, was seized 
in dflicto»(^) 

(«) Per Wabbisototf, J. The Joseph* Supreme Court of the U, S. 
Febriwry T. 1814. M, S. ^ 
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Where goods were purchased sometime before the hte 
war by the claimant-s agent in Great Britain on his sole 
account^ but not shipped for the United States until the 
month of May^ 1813 ; they were pronounced liable to con* 
demnation* The court expressed no c^tnion as to the 
right of a citizen of the belligerent state, on the breaking 
out of hostilities, to withdraw his property, purchased be- 
fore the war^ from the enemy's country. Admitting such 
right to exist, it is necessary that it should be exercised with 
due diligence and within a reasonable time after a know- 
ledge of hostilities. To admit a citizen to withdraw pro* 
perty from an enemy country a long time after the war, 
under the pretext of its having been purchased before the 
war, would lead to the most injurious consequences, and 
hold out temptations to every species of fraudulent and il- 
legal traffic with the enemy. To such an unlimited extent 
the right cannot exist. This shipment was not made until 
more than eleven m^jnths had elapsed after war was decla-> 
red ; and the copj^ were of opinion that it was then too late 
for the party^ t^lmake the shipment, so as to exempt him 
frbm the penalty attached to an illegal traffic with the eiie> 

S* The same course of decisions which has estaUished 
that property of a subject or citizen taken trading with the 
exusmyy is foa'feited, has decided ako that it is forfeited as 
pria^e. The ground of the forfeiture is, that it is taken ad- 
hering to the enemy, and therefore the proprietor is pro 
hoc. vice to be coniudered as an enemy, and his property 
must be condemned to the captc^s.(*^) But in a case of this 
descripticm, a claim was interposed by the United States 
claiming a priority of right over the captors to the proper* 
ty in question, upon the ground of an antecedent forfeiture 

(") Per Stort, J. The St. Lawrence. SiiJ>renie Court of the U. ^, 
February T. 18U M. S 

(o> 1 Sohimon, 219. The Nelly. In JVotis to the Hoop. 
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to the United States by a violation of the non-intercourse 
act of March 1, 1809; the goods having been put on 
board with an intent to import the same into the United 
States. It was however held that this claim ought not to 
prevail, and that the municipal forfeiture under the act, was 
absorbed in the more general operation of the law of war. 
The property of an enemy seems hardly within the purview 
of mere municipal. laws of trade, but is confiscable under 
the jus genttum.(^) 

6. We have seen what is the rule of public and munici-' 
pal law on this subject, and what are the sanctions by which 
it is guarded* Various attempts have been made to evade 
its operation, and to escape its penalties, but its inflexible 
Tigour has defeated all these attempts* 

7. Thus where goods were shipped by subjects of the 
belligerent state to a neutral port, with an ulterior purpose 
of sending them on to the enemy's country, the goods were 
condemned as taken in a course of commerce rendering 
them liable to confiscation. Without the license of gov* 
emment, no communication, direct, or indirect, can be car^ 
Tied on with the enemy. The interposition of a prior pott 
makes no diiference; a// trade with the enemy is illegal; 
and the circumstance that the goods are to go first to a neu- 
tral port, will not make it lawful. The trade is still liable 
to the same abuse, and to the same political danger, what* 
ever that may be.(*i) 

8. So where the trade with the enemy was by a house 
of trade, one of the partners in which resided in the belli- 
gerent state, and the other in a neutral country, the share 
of the former was condemned. And it has been decided 
that even an inactive or dormant partner cannot receive 

(p) Pef Stort^ J. The Sally. Supreme Court of the IT. S. February 
T. 1814. M. S. 

(q) 4 Bobirmtij 79. The Jonge Pieter. Vide sls9 3 R^hinwi, 22. The 
Imliwi Chief. 
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restitution in a transaction, in ivhich he could not be law* 
fully engaged as a sole trader.^') 

9. All the apparent exceptions which have been suppo* 
sed to exist to the rule of law we are considering, far bovcK 
weakening its force, do but cpnfirih and strengthen it* 

10* For example, if a belligerent subject employs a neu« 
tral to purchase for him in the country of the enemy, the 
neutral, is, in such case, but the mere agent : The goods 
then must be considered to pass immediately from the 
enemy to the subject; and ^uch a trwasaction would be il- 
legal. Btit if a neutral merchant has a ship or goods Jying 
in a port of the enemy, he is at liberty to dispose of them 
even to a subject of the belligerent state, as freely as if 
they were on the seas. The locality of the thing will not 
affect the legality of the sale«(') The trading here stated 
is with a neutral in commodities, wluch though locally sit- 
uated in the enemy's country, have become incorporated 
into the stock of neutral trade. It is not the place where 
the thing is, which decides its neutral or hostile nature, but 
the natiomal character of the person to whom it belongs.(^) 
He;re is no communication, nor contract with the enemy; 
nothing forbidden by the policy of cutting off such com« 
munication, and by the impossibility of maintaining an ac- 
tion on such contract. 

11. So also in the case of a shipment on th^ part of si 
person having been resident in Spain, the enemy's country, 
as consul of Great Britain, the belligerent state, who pur* 
chased the articles in question, for the supply of the Sritish 

(r) 6 RoHnfm, 127* The PnidLluL 

(«} 4 i?o^*7tffdn, 284. TheSamuel, in noft> to the Countest &fLauder» 
dale. 

(t) Vaiiet,lM 3. c. 5. $7S. Ptdaque cetCeBi point le lieu oikvne chosen 
trwfoe^ qtddMdede lanatttre de eette chose Id, maia Iq quaUi^ de taper* 
eonneaquielle appartietU-^s choees appartenantea d dea peraanneaneuirea^ 
qtd ae trowbe enpa^a ctmem, dwvent itre dk^S^ic9 de cc^« ^^fpmikn^X 
d I etsneffd^ 
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fleet) festituticm was decreed. But the court declared tliat 
it did not mean to weaken the obligation to obtain licenses 
for every sort of communication with the enemy's country, 
in all cases where the measure is practicable ; but thought 
it saw great difficulties in applying for a license, or in using 
it in this case. The circumstances of this case might be 
taken as virtually amounting to a license ; masmueh, as if 
a license had been applied for, it must have been granted»(") 
And in the case of a license for raw materials, in which the 
article of goods in question was not included, restitution 
was also decreed under favourable circumstances arising 
from the situation of the parties, and the fact of the orders 
having been g^ven previous to the war without an oppor« 
tunity of countermanding. But the, court, at the same 
time wished it to be understood, that by this decree the 
necessity of obtaining a license was not in any degree re- 
laxed. On the contrary, the court could not sufficiently incul* 
cate the duty of applying in all cases, for the protection of a 
license, where property is to be withdrawn from the country 
of the enemy : it was indeed the only safe way in which par* 
tie's could proceed.(^) In another case of an adventure origi* 
nating before the war, but notstopt on notice of hostilities, 
the imputation of trading with the enemy was held to be 
removed by the portus ad quern ceasing to be hostile be- 
fore the arrival of the vessel. To constitute the offence 
the^e ttiust be an act of trading to the enemy country, 
as well as the intention* There mtist be a legal, as well as 
a moral illejg;ality. If a man fires a gun at sea, intending to 
kill a friend^ which would be legal murder, and by accident 
does not kill a friend, but an mtmy^ the mor^ guilt is the 
same, but the legal effect is different. The accident has 
turned up in his favour*-the criminal act intended has not 
been committed, and the man is innocent of the legal of- 



(u) 4 JSMmon^ 195. The iif adonna delle €racie. 
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fence. So, if the intent was to trade with an enemy, but 
at the time of carrying the design into efiect the person has 
becoitfie not an enemy— ^the intention here wants the corpus 
delictu No case had been produced, in which a mere in- 
tention to trade with the enemy's country has enured to> 
condemnation. Where a country is known to be hostile, 
the commencement of a voyage towards that country may 
be a sufficient act of illegality ; but where the voyage is 
undertaken without that knowlege, the subsequent event of 
hostilitywill have no sucheffect.(*) 

" 12. In the above cases the^ trading was either with a 
neutral; or the circumstances were considered as implying 
a license ; or the decree of restitution was declared not to 
relax in any degree the necessity of obtaining a license ; 
or the trading was not consummated until the enemy had 
ceased to be such. As to other cases and authorities which 
have been supposed to form exceptions to the rule, such 
as the Packet de Bilboa and the note appended by Sir C. 
Robinson to the ease of the Ocean, it may be remarked 
that the first was not a question of trading with the ene- 
my,— *but in whom was the risk of the shipment until deli- 
very, which was allowed to be in the shipper, as being 
made before the War, contrary to the general rule which 
will not permit such contracts to be made in time of war, so 
Us to defeat belligerent rights. (^) And as ta the second 
authority, the' learned reporter is evidently considering the 
effect of national character on the property, and n6t the ef- 
fect of the trade in which the party Was engaged.(y) 

13. Not only is a trade with the enemy on the part of 
the citizens or stibjects of the belligerent state, prohibited 
and punished with confiscation in the courts of their own 

(«} 5 i?oft>n«on»251. TheAbby* 

(«) CHttjfM Lam of J^oHms, 17. gl. 2MoMn9m, 133. fide Supra, c. 

(^) 5 Sffbiniorif 91. In mti$. 
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ftovereigP) but during a conjoiixt war, no subject of a cc^ 
belligerent can trade with the common enemy without be- 
ing liable to a forfeiture of his property engaged in such 
trade^ in the prize courts of the aUy«(*) This rule is a co- 
rollary of the other, and is founded upon the principle^ that 
such trade is forbidden to the subject of the co-belligerent 
by the municipal law of his own country, by the universal 
law of nations, and by the express or implied terms of the 
treaty of alliance subsisting between the allied powers. 
And as the former rule can be relaxed only by the permis/? 
sion of the sovereign power of the state, so this can only 
be relaxed by the analagoiis permission of the allied na- 
tions, according to their mutual agreement* A declaration 
of war naturally carries with it an interdiction of all cc^n- 
mercial intercourse; it leaves the belligerent countries in a 
state that is inconsistent with the relations of commerce* 
This is the natural result of a state of war, and it is \^y no 
means necessary that there should be a special juiterdictioii 
of commerce to produce this effect. At the same, time it 
has happened since the world has grown nKiire commercial, 
that a practice has crept in of admitting. particular relaxa- 
tions; and if one state only is at war, po injury is com- 
mitted to any other state. It is of no importance to other 
nations, how much a single belligerent chooses to weaken 
and dilute his own rights. But it is otherwise when ^ied 
nations are pursuing a common cause against a comn^n en- 
emy* Between them it must ^e taken as an implied, if 
not an express contract, that one state shall not dp any 
thing to defeat the general object. If one state.admits its 
subjects to carry on an unintgrrupted trade with the ene- 
my, the consequence will be that it will supply that aid and 
comfort to the enemy, especially if it is an enemy depend- 
ing very materially on the resources of fpreign <:ommerce, 

(*) B^eftlu^ek, Q. J. P. L. 10. 1 JRobimon^ 21Q> The Enigheid, cit^d 
ia tkc Hoop* 4 Mobimtm, S51. The Kayade. 
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whkh may be very injurious to the prosecution of the cora- 
xnon cau$e^ and the interests of its ally* It should seem, 
that it is not enough^ therefore^ to say that the one state has 
allowed this {Mractice to its own subjects ; it should appear 
to be at least desirable that it could be shewn, that either 
the practice is of such a nature, as can in no manner inter- 
fere with the common operations, or that it has the allow* 
ance of the confederate state.(*) 

14. The property of a citizen or subject of a belligerent 
I state, taken in a trade prohibited by the municipal law of . 
his own country, is liable to confiscation in the prize courts 
of that country. 

It is a good moral and legal principle, that a man must 
come into a court of justice with clean hands, and that the 
law will not lend its aid to a person setting up a violation 
<^law^ on the face of his claim. It is a sound maxim, to 
which the courts of municipal law have always attended; 
and whether the penalty is great or small, or whether there 
be no penalty at all, yet, if the act is reprobated, a man will 
not be allowed to claim a right founded on k : But casea 
had not occurred in which the court of admiralty had met 
with occasicHi to apply such a principle, except in cases of 
properly taken in a trade. with the enemy; but in such 
cases the exception is not to be considered as arising fron& . 
•^ municipal law, but from the principle of allegiance, which 
is a general principle of the law of nations* It was in the 
case of the Eliza WorseLy,(*') that it was first decided that 
the court of admiralty was bound to take notice of an ille- 
gal practioe evidently iq^aring in the conduct of a sub- 
ject of the belligerent state, whose property had found its 
way into the hands of a captor of his own country, if the 
transaction in which that property had been employed, wsi^ 

C) 6 J?o6tRto», 403. TbeN^umu. 
(b) Lords, July 13, 179i. 
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a transaction contrary to the law of his own country :Q)^ 
And in the case of the Etrusco, it was decided, after long 
deliberation, that property condemned in consequence of 
the inadmissibility of such a claim, was to be condemned, 
not to the individual captor, but to the king.(*) 

15. Such has been the course of decisions on this mat- 
ter in the British courts of prize. But the same courts 
have determitied that the principle did not extent to bar, 
a neutral proprietor on account of his property having been 
taken in the act of violating the British navigation laws. 
The cases that have been mentioned were not cases in 
which the courts that decided them took on themselves 
to exercise the jurisdiction x>f the revenue court, or to in- 
flict the penalties growing out of that species of law. 
What they did was only to reject the claim of British sub- 
jects in a prize court, in a transaction which evideDdy 
showed those individuals to be acting in violation of the 
laws of their country, which they were bound to observe. 
But there is no instance in which the same principle has 
been applied to foreigners. It was asked, if yoa apply 
tVLch a principle to British subjects> why not to foreigners ^ 
Some distinctions are obvious. In the first place, it is to be 
recollected that the prize court is a court of the law of na- 
tions^ though sitting under the atithorityof the kiog of 
Great Britain. It belongs to other nations as #ell as to its 
own ; and what foreigners have a right to demand from it 
is the administration of the law of nations, simply, and ex- 
clusively of the introduction of principles borrowed from 
the municipal jurisprudence. In the case of ^ British sub- 
ject it is different. To him ^t is a British tribunal^ as well 
as a court of the law of nations ; and if he has been tramp- 
ling on the known laws of his country, it is no injustice to 
say, that a person coming into any of the courts of his owa 

(<") 2 Bobmson, 77* The Walsingham Pac](et 
(^) 4 Mobirum, 256. The Carolina. J^ Mtii^* 
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tountiy« to which he is naturally amenable, }n such a 
transaction, can receive no protection from them. Tni« 
difference of situation affords a sound and material distinc- 
tion. As to foreign nations and their subjects, the breach - 
of prohibitions of trade are merely malaprohibita; it is an ' 
offence against the peculiar law of the country, which they 
may justly demand to have tried more directly under that 
system of law to which it properly belongs. With respect 
to a subject, the violation of the laws of his own country^ 
carries with it also the malum in se ; and therefore it is no 
injustice to him, that his claim should be subject to rules, 
which the prize court might not think itself at liberty to 
apply to the subjects of foreign states.(') 

So also enemy property, being liable to condemnation 
Jure bellij cannot be confiscated for a breach of municipal 

law.(0 

16. The trade in slaves has given rise to a peculiar case, 
which does not arrange itself under the rule, that the pro- 

(*) 6 jRobinaon, 341. The Recovery- 

(0 Vide ainie, $ 5. The Sally. This principle of tlie inadmissibility of 
a claim in the prize courts In violation of municipal law was applied 
hy the supreme court to a case arising under the Registry Act of the 61st 
December, 1792, which provides, $4. That in order to the registry of any 
ship or vessel, an oath shall be taken and sobseribed by the owner, or 
by one of the owners thereof, declaring, if there be another owner or 
owners, that there is or are such other owner or owners, specif^'ing his* 
her, or tlieir place of abode. And that in cape any of the matters of fact 
in the said oath alleged, which shall be within the knowledge of ♦he pdr- 
ty 80 swearing, shall not be true, there shall be a forfeiture of the ship or 
vessel, toge^ie]? with her tackle^ furniture and apparel, in respect of 
which the same shall have been made, of the value thereof, to be recover- ' 
ed with costs of suit, of the person, by whom such oath shall have been 
made. I^nox, one of the claimants, swore that he, together with Malt* 
land, of the city of JV^w-FbrA:, Were the sole owners^ when in fact Mait- 
land was domiciled at the time in Great Britain. The ship was captured 
and proceeded against as- prize of war. It was decreed that the claimant a 
should be turned out of court, the ship forfeited, and the question to 
whom she should be condemned reserved* 
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perty of a citizen Gr subject, taken in violation of the laws 
of his own country, is liable to confiscation in the prize 
Goarts of that country, nor under the negative principle, 
that the property of a neutral foreigner is 7iot liable to con- 
fiscation for a breach of the municipal law of the belliger- 
ent state ; but was decided partly under the former rule, 
partly under an exception to the latter, and under the law 
of nature and nations. The conjoint operation, of all three 
enured to condemnation in the case of the'Amedie.(') 
This ship, under American colours, was captured in De- 
cember, 1807, by a British cruizer, being employed at the 
time of capture, in carrying slaves ftom the coast of Africa 
to a Spanish colony. The claimant^ however, who was a 
citizen of the United States, complained of the capture, 
and demanded from the British prize court restitution of 
property, of which he alleged that he had been \injustlv 
dispossessed* In all the former cases of this k'md, which 
had come before the courts the slave trade was liable to 
considerations very different from those which belonged to 
it then* It had formerly been prohibited (so far as respect- 
ed carrying slaves to the colonies of foreign nation^) by the 
United States ; but by the British laws it was still allowed. 
It appeared, therefore, difficult to consider the prohibitory 
law of America in any other light than as one of those mu- 
nicipal regulations of a foreign state, of which the court 
could not tsdce any cognizance. But, by the alteratioB 
which had since taken place, the question stood on differ- 
ent grounds, and was open to the operation of very differ- 
ent principles. The slave trade had since been totally abo- 
lished in Great Britain, and the legislature had pronounced 
it contrary to the principles of justice and humanity. 
/ Whatever they might think as individuals before, they could 
f not, sitting as judges in a British court of justice, regard 
I the trade in that light, while their own laws permitted it. 

{«) Lords, 28lh July, 1810. 
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But they might now assert^ that this trade couM not^- ab« 
9tract^y. sp^aking^ have a legitimate exiatence. When 
iht learned judge,(^) by whom thia decision was pronoun- 
-tvidj said abstracttdhf speaking, he meant that Great Bri- 
tain, -had no tight to control any foreign legislature that 
mig^t think fit to dissent fromthis doctrine, and to permit 
to its own subjects the prosecution of this trade ; but they 
had now a right to affirm, xhAt^ prima facle^ die trade is il- 
legal $ and thus to throw on claimants the burden of proof^ 
that, in r^sp^ct of them, by the authority of their own laws, 
it is otherwise* As the case then st<K)d, they thought they 
were entitled to say^ that a daimaut can have no right, upoQ 
principles of universal law, to claim the restitution in a 
prize. Qourt, of human beings carried, as his slfkves* He 
must show some right that has beeft violated by the ciqp- 
ture, some property of which he has been dispossessed^ 
and to which he ought to be restored. In this case, the 
laws of the claimant's country allowed of no right of pro- 
perty such as he claimed. There could, therefore, be no 
right of restitution. The consequence was, that the judg- 
ment of the court below, condenming the property, must 
be affirmed.(*) 

Thus we perceive that this decision which does so muoh 
honor to the tribunal by which it was made, and to the 
judge by whom it was pronounced, although it has at the 
first view an anomalous tendency^ is strictly conformable 
to principle, and fipws with irresistible force from the three- 
fold operation of the law of nature, the act of Congress, 
and of Parliament. The fiirst prohibits the traffic in men ; 
the second prohibited the carrying of slaves from Africa 
to the West Indian apd American colonies; and the latter 
enabled a British prize court to enforce this double prohi- 
bition against an American citizen, yure enim naturali 

(*) Sir WillUun Grant 

0) Edinburgh JUviruf. Vol. 16. No, XXI. p. 4S6. 
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§mne$ homines eH initio liberi fia9c^aniur(^ym.«ndy unless 
expressly permitted by the municipal law of his own coun- 
try, no person can assert a right of property in human be- 
ings. Much less can he do so where that law expressly 
^prohibito the aciiuisition and transfer of such i»iE>perty. ft 
fs refreshbg and delightful to the mind in contemplating 
Ihe law of war, to repose fw a moment oa a subject over 
which humanity has so long wept^but at last begins to lift 
«p her head and rejfEMcer The lAioiition ot this accursed 
traffic, in which our own country has the honcMr of taking so 
Astinguished a lead, inemporated into the late treaties of 
Paris and of Ghent, wiU, it is^ to be hoped^ soon form a 
fart of the comrentional law of nations, smd carry down to 
)»osterity the fune of the present age, unrivalled in arts and 
in arms, and what is still more glorious, in philanthropy ! 
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CHAPTER VIIL 



Of ransoms^ reeaptwe, and dams for salwttgi, 

1. When a ship and cargo, the property of the eaemyt fo 
taken on the high seas, it is die duty of the captors to aeiase 
the papers found on board, and to send tb€ vessel into some 
port for adjudication* But where circuastmces will not 
permit this to be done, or render it iaconvenioit, diey may 
permit the captured to ransom their property for such sum 
as may be agreed upon between the parties«(^) 

2« This contract is unquestionaUy legal on the part of 
the captors of every country, although the mtmicipal law 
of Great Britain prohibits it to be entered into in relation 
to the property of her subjects captured by her efienu«8* 
Thus by the Stat. 92d, George III* c, ^S^ it is enacted. 
That it shall not be lawful for any of ^» majesty's sub* 
jects to ransom, or to enter into iniy contract or agreement 
for ransoming any ship or vessel belonging to any of his 
majesty's subjects^ or (my merchandizes or goods <m board 
the same, which shall be captured by the aubjeets of any 
state at war with his majesty, or any person committing 
hostilities against his majesty's subjects ; and that all con- 
traets and agreements which shall be entered into, and sdl 
bills, notes, and other securities, which shall be given by 
any person or persons for ransom of any such ship or ves* 
sel, or of any merchandize or goods on board the same, 
fthsdl be s^bsolutely void in law, and of no effect whatever* 

C") Cq^neolat^ del Mire, c. 29.0. 
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It therefore follows that no such contract can be enforced 
again&t a British subject in the courts of his own county. 
There is no such prohibition by the municipal laws of other 
states, and the contract may therefore be etiforced in them 
according to the mode prescribed by the law of nations. 
For the belligerent state having authorised its public and 
private vessels of war, to seize and take the ships and mer- 
chandize of its enemies, it has equally delegated to them 
its authority to ransom the same when taken. There are 
certain commercia belli ; and good faith i& to be observed 
even towards enemies. Si qiiando nnguli' hosti promise- 
rmt^ est in eo fides servanda.(^) 

.3* The captor obliges himself by the terms of this con- 
tract* to releastg tiie captured vessel and cargo, and to per- 
mit her to proceed to the designated port within a certain 
limited, time, giving the master a safe-conduct for her pro- 
tection against the eruizers of his nation, and its allies, du- 
i^ng the same period of time. This is what results from 
the express terma which are always used in ransom bills.(^) 

4« But it mav be asked, how the commander who has 
maa'S tbis contract, of ransom, by the s^fe-conduct which 
be gives^^iP the master of the captured vessel, can bind the 
other eruizers of hi^^iation, and its allies, to^rmit die ves- 
sel to proceed ? For it is **^ nrinciple of law that ofie canaot 
bind a third person by a contraet to which he is aot a party. 
The answer is, that it is hot this contract 'alone, add /»er«e, 
which' binds the commaw^ers of other eruizers, to respect 
the safe-tondact thus giv^n ; but it is the authority of the 
belligerent state, under the express or impli^ sanction of 
which this saf^-^con^uct is given. For as the state omnot 
possibly execute every thing by its supreme magistrate, it 

(t>) Ctcerio^ Be OificMs, L. 1. c. U. OnttkiSf Be J. B< ftc P. L. c. 23. 
§ • ^uffnderf, L. 3. e. 6. $ II* Loceemua, Be Jure Maritimo, L, 
'3. tit. 3 No. 6. Burlimaqvi, Pai-t 4, c. 4. Vattel, L. 3. c, 16. J 225* 
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is necessary that it should communicate a part of its power 
to its military and naval officers. Without a special man* 
date from the sovereign or state^ these officers are consi* 
dered as invested with all the necessary powers for the 
proper exercise of their functions. As tiiis is the case 
with the commanders of public armed vessels^ so also is it 
with those of private armed vessels. They are authorised 
by the state, whose commission they bear, not only to cap- 
ture the ships and goods of the enemy, but also to rsmsom 
them when they judge it more advantageous. As it is oo 
the part of the state and in the name of the state that tbef 
capture the enemy's ships and goods, so also it is on the 
part of the state, and in some sort, in the name of the state, 
that they ransom them. This contract, and the safe-con- 
duct which is granted in conformity to it, ought therefore 
to be considered as sanctioned by the authority of the state, 
to which all cruizers bearing its commission are bound to 
defer. So also by the implied obligation of the treaties of 
alliance, the cruizers of the allies of the captor's countrjr 
are also bound to respect the safe^conduct which he thus 
grants according to its terms and conditions.(^) 

5. This safe conduct is of no avail miless the vessel is| 
found within the course prescribed and the time limited by 
die contract. Thus by the French Ordinaiice of 1706, art« 
8, it is permitted to the French cruizers to re^capture any 
ransomed vis^el whidi they may find deviating from the 
course and time prescribed by the terms of dte ransom- 
biH^ and to bring the same into the ports of the kingdom, 
£br condemnation. . If, nevertheless, the ransom vc»sel a^ 
peared to have been driven out of her course by storms, 
and was aboiit to resume it, it woidd seem to be equkable 
to allow her the benefit of the safe conduct. 

6. If the ransomed vessel is lost by die perils of the 
seas before her arrival, the obligation to pay the sum stipu- 
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lated for h^r ransom is not thereby extinguished. Hie 
captor has indeed gaaranteed the master of the captured 
vessel against being inlerrupted in his course) or re-taken 
by other cruizers of his national or its allies, but he has 
&ot insured him against Josses by the peiils of the seas. If, 
liowever, it is expressly agreed by ibt terms of the ran- 
aom-bill, that the loss of the vesse), during her voyage, by 
the perils of the seas^ should discharge th^ master from 
tiiepaymwtof the stipulated sum, diis contract ought[^tobe 
observed Sn practice^ But the frauds to which this clause 
mmy expose {he captor^ render it necessary that it should 
be rigorous^ restrained to the case of a total loss on the 
hig^ sea^, instead of extending it to shipwreck or strand* 
log, which #c^ikl afford the master a temptation to cast 
aw^ his* vessel^ in <n*der to save the most valuable part 
of the c^^, and thus avoid ihe payment of the ransom 
«iobey.(^ 

7. Whtfn^ ransomed vessel, having deviated from the 
prescribed course, and exceeded the limited time, is re*ta^ 
ken by anodier cmizer of tfa^ same nation, a question 
arises whediier the debtors of the ransom are in this case 
discharged from their obligation? For the negative, it 
miy be slid>: thift if the proprietors of the ransomed 
vessel avtd goods are tidt discharged fihom the paymlent of 
the ransom by ^le lossof thb vessel and gdodb throtlgfaths 
perils o£ |he 8eas> which is a case of inevitable mddeatj 
still less oilgHit they to be discharged from this oUiga- 
tUoBy wluBire ihe loss is oceasionedr by the fattlt of -their 
agent, the master, tHio by contravening tfce edntraet of 
ransom hak voluntarily exposed htmsetf to be eapt^tei by 
another crutzer. Kk)ii4^fdistsmdi0g diese reasons, the prac- 
tice is well settled dot When a vessel, tfter having been 
rxte<mied, has been retal^r oiot accothtt of ^deviation frdm 

(«) Pothier. Dc Propri<t€, No. 13a VdUn, Sur rOrdonnancc, L. 5* 
tit. 9. p^ ffi^eff irt. 1^, ^ . 



tlie terms of the ransom, the debtors of the ransom are 
discharged from their obligation, which is merged in the 
prize, and the amount is deducted from the net proceeds 
tfaereoi^ and paid to the &rst captor, whilst the residue is 
pwl to the second captor* The reason upon which this 
practice is founded is^ that it is in the name and by the au- 
thority of the state, that* the first captor ransoms the 
vessel ; it is in the name and by the authority of the state 
that the second captor retakes her, the state having assign* 
ed its title both to the ransom and the prize to them : equt- 
^ and good faith will not then permit that the state, or one 
smd the same person^ should take faot^ the vessel and the 
ransom of die vessel ; the amount of the ransom ought 
therefore to be deducted from the value of the vessel.(9 

89 When the captor, after having ransomed a vessel be- 
longing to die enemy^ is himself taken by the enemy, to- 
gether with the ransom-bill of which he is the bearer, this 
ransom-bill becomes^ a psurt of the capture made by the ea^ 
emy^ and the persons of the enemy nation, who were debt* 
ors of the ransom, are thereby discharged from their obli- 
gation. Thiji debt, once extinguished, cannot be again 
revived, even if the vessel which has ransomed that of the 
enenoiy, and is afterwards taken by the enemy, is subsequent- 
ly re-takoi from the enemy*(^) 

When a captured vessel is ransomed, the papers are not 
Co be taken possession of by the captor, but to be left 
on board, and one or more hostages are to be taken as se- 
curity for the faitliful performance of the contract on the 
part of the captured. The death of this hostage does not 
discharge the contract; for the party trusts to him as a col- 
lateral securi^ only, and by losing it does not also lose his 

(0 PothieiTt De Propri^U, No. 1S9. Fa^ Sur I'Ordonnance, L. 3. tit, 
9V]>es Prises^ art. 19. 

(«) PtffWtfr,Deyropri^t€,No, 14(5. 
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original stcurhy, unless there is an express agreement to 
that effect.(^) 

9* It has been determined in the English courts o£ com* 
mon law^ that an alien enemy cannot, by the municipal 
laws of England, sue for the recovery of a right claimed to 
be acquired by him in actual war ;(*) and Sir William Scott 
states, that even in the case of ransoms, which are con* 
tracts^ but contracts arising tx jure belliy and tolerated 
as svLchj the enemy was not permitted to sue in his 
own proper person for the payment of the ransom bill, 
even before British subjects were prohibited by the above- 
mentioned statute from entering into this contract; but the 
payment was enforced by an action brought by the impri- 
soned hostage in the courts of his own country, for the 
recovery of his freedom.(^) But it seems difficult, ex- 
cept for mere technical objections, to say why a suit should 
> not be brought directly upon the ransom-bill itself, by the 
alien enemy, who is the holder of it, if it be a lawful con- 
tract. The express terms of the contract, as they are usu- 
ally inserted in ransom-bills, bind the master of the ran- 
somed vessel, as well, in his own name, as in that of the 
owners of the vessel and cargo, to the payment of the ^p- 
ulated sum. He is the agent of these owners, lawfully au- 
thorised to enter into such contracts as are for their benefit, 
and conducive to the preservation of the vessel and mer- 
chandize entrusted to his care. His signature therefore 
binds them as debtors of the ransom, and to reimburse the 
expenses of supporting the hostage, who has been given as 
a surety, in the enemy's country.(*) 

C) ra!in, Traite des Prises, c. 11. Ko. 1 et 3. Barrow's Reports, 17S4. 
Rlcord vs. Bettcnham. 
(«) Dous^la^ Reports, 627- Poreau vs. Hartby. 
(»') 1 RobtTuon, 201. The Hoop. 
0) Pothier^ 0e Propri^t^, No. 136, 137. 
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10« A recapture may be made either from a pirate ; a 
eaptor, clothed with a lawful commission, but not an ene-- 
my ; or lastly, from an enemy. 

11. In the first case, there can be no doubt the property 
ought to be restored to the owner; for as pirates have no 
lawful right to make captures, the property has not been 
divested from him, tic has only been deprived of its 
possession, to which he has been restored by the recapture* 
iFor the service rendered to the owner, the retaker is enti- 
tled to a Remuneration in the nature of 8alvage.("*) 

Thus by the French Ordinance of, I68I, Liv. 3. tit. 9. 
Jes Prises^ art. 10, it is provided that, the ships and effects 
ef the subjects or allies of Prance, retaken from pirates, and 
claimed within a year and a day after being reported at the 
admiralty, shall be restored to the owners, upon payment 
of one third of the value of the vessel and ^oods, as sal- 
rage. And the same is the law of Great- Britain j but 
the usage of Holland, and of certain other countries, was 
formerly otherwise, giving the whole of the property to the 
retakers, as does that of Spain, if the property has been ia 
possession of the piirates twenty-four hours. 

Yalin, in his Commentai*y upon the above article of the 
French ordinance, is of the opinion^at if the recapture be 
made by a foreigner who is a subject of a state, the law of 
which gives to the recaptors the whole of the property, 
it could not be restored to the former owner; and he 
cites in support of thi^ opinion a decree of the parliament 
of Bordeaux, of the 8th March, 1635, in favour of a sub- 
ject of Holland, who had retaken a French vessel frona pi- 

(m) Grotiu$9 De J. B ac P L.3. c 9 < 17. Xoc«wKt,Pe Jjirc Mar, L* 
2. c. 3. No. 4. B^kerahoek, Q. J. P. L. 1. c. 17. 2J5rwn'« CivM 
jidm. Law, c. 11. p. 461. Ea que pirika nobii eiHpuernnt, turn opus ka* 
hetit poBtUimnUg qtda jus gentium illit non conceditf utjus don^itnutari 
poMiM, Ff. dc cant, ct postl. rcvcrs. Abbott on S/iippin^^Story^s edition 

12. ...... 
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nites.(*) To this opioion Pothicr objects, that the laws of 
iloUand having no power over Frenchmen and their pro- 
perty within the territory of France, the French subject 
could not thereby be deprived of the property in his vessel, 
which was no^ divested by the piratical capture^ and that it 
ought consequently to be restored to him upon paynicnt of 
the salvage prescribed by the ordi]:iance»(®) 

Under the tem^ aUies^ in this article, are included neu* 
t/%b; and Valin is also of opinion that the property of 
die subjects of friendly powei:s retaken from pirates by 
French captors ought not to be restored to them upon pay- 
nient of salvage, if the law of their own country gives it 
^holly to the retakers, otherwise there would be a defect of 
reciprocity, which would offend against that iippartxal jus- 
tice which is due from one state to another.O^) 

But a capture by the Barbary powers is not a piratical 
seizure, which will have the effect of invalidating the con- 
version of property under it» They were forpaerly consi- 
dered as pirates, but have sinc<^ acquired the rights of lega- 
tion and of war in form. Conseq^uently recaptures ^om 
these states are to be judged by the fiSimc rule as those 
from any other public enemies.(4j' 

22. If the property Jbe retaken from a captor clothol 
i;rith a lawful commission, but not an enemy, there would 
Still be as little doubt that it must be restored to the orin- 
nal owner. For the act of taking being in itself a wrong- 
ful act could not change the property wjiich must still re- 
main in him. 

If the neutral vessel thus recaptured were laden with 
contraband goods destined to an enemy of the first captor, 

(B) ra&iy8arrOrdonnance»Ii. 3. tit Q.Bes PHtes, art 10^ 

■ ' * ' ■ « -. 

(•) JPo$hier, 0^ Propri^t^ Mo. lOL 

(p) Valin, SurrOpdonnancc,!,. 3. lit 9. del Frlsea^ artW. 

0^) 4 JR9bint9n, 3, ThtHtiiena* 
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it ibay be doubted whether they should be restored, inai* 
much as they were liable Ito be confiscated to the first cap- 
tor. But a Dutch ship taken under these circumstances 
was restored by the French council ofprizesi in 1/59; anS 
the decision seems to be conformable to principle. Sal* 
rage ought, however^ in this instance, to be given to the re- 
captors, as it is to their exertions that the property b ia^ 
debted for its escape from condemnation.('^) 

But^ in general, no salvage is due for the recapture o'r^ 
pieutral vessels and effects, upon the principle that the libe* 
ration of a bona fide neutral from the hands of the enemy is 
no beneficial service to him, inasmuch as the same enemy 
would be compelled by the tribunal of his own country to 
make restitution of the property with costs and damages, 
for the unjust seizure and detention* Such is the rule laid 
down in the French prize code.(') 

To this general rule, however, an important exception 
has been made, founded on the principle mentioned in the 
Code des Prises in case the vessel and cargo are liable to 
be confiscated by the enemy. In that case, it is immateri- 
al whether the property be justly liable to be thus confisca* 
ted according to the law of nations, since that can make no 
difference in the meritorious nature of the service ren* 
dered to the original owner by the recaptor. For the 
ground upon which salvage is refused by the general rule 
is that the prize courts of the captor's country will duly ,. . 
respect the obligations of the law of nations; a presump* 
tdon, which in the wars of civilized states^ each belligerent 
is bound to entertain in their respective dealings with neu- 
trals. But if in point of fact those obligations are not duly ' 

« 

(r) Mortem vn PHnateen, f 52. 

(•) Sa MajesU a ju^^ pendant la demiere guerre^ tjue la teffi^e da M- 
vire netUre faite pat vn cortaire Frangaii fhriqw U noftnre n^eudtpaa 
eharffi de narchandisei prokiUet, ni dan$ le can ttStre wr\^ui porCc^pe^ 

mij ^Qit nuUc, Code dss Priseit an l7Ht t9i% 1^ 
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respected by those tribunals, and in consequence neutral pro- 
perty is unjustly subjected to confiscation in them, a substan* 
tial benefit is conferred upon the original owner in rescuing 
Jiis property from this peril, which ought to be remu- 
nerated by the payment of salvage. It was upon this prin- 
ciple that the prize courts of England and of the United 
States, during the war which was terminated by the peace 
of Ami<;ns,» pronounced salvage to be due upon neutral 
property retaken from French cruisers. During the revo- 
lution in France, great i;rregularity and confusion had ari- 
sen in the prize code, and had crept into the tribunals of 
that country, hy which the property of neutrals was render- 
ed liable to be condemned upon grounds both unjust and 
unknown to the law of nations. The recapture of neutral 
property which might have been exposed to confiscation by 
Means of this' irregularity and confusion was therefore con- 
sidered by the English and American courts of prize, as a 
meritorious service, and remunerated by the payment of 
flalvage.(') The issuingof the French decreee at Berlin, on 
the 21st November, 1806, occasioned the exception to be re- 
vived in the practice of the British prize courts, who again 
adj udged salvage to be paid for the re-capture of neutral pro- 
perty which was liable to condemnation under that decree.(°) 
It is true that that the decree had remained inoperative up- 
en American property until the condemnation of the car- 
go of the Horizon by the council of prizes, in October, 
180r, and therefore it may be thought, perhaps, in strict- 
ness, the English court of admiralty ought not to have de- 
creed salvage in the case of the Sansom^ more especially 
^s the conyention of the thirtieth September, 1800, between 

V) 2Jlobifuon, 299. The War Onskan. 1 Craneh, 1, TalbotVs. Scaiw, 
ARoblntm, 156. The Eleonora.Catharina. S JtoHnt(m,54. Tbfe' Uff- 
lotta. 6 RMrum, 104. The Huntress. 

(») 6 Rubinson, 410- The Sansom. 1 Edwards, 254. The Actcon. 
F/tfc Appendix, No. V. 
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the United States and France, was then subsisting, and the 
terms of which were wholly inconsistent with the provi* 
sions of the fierlin decree. But as the cargp of the Ko^ 
rizon was condemned in obedience to the terms of the im- 
perial rescript of the eighteenth September, 1807, having 
been taken before the Sansom^ whether that rescript be con- 
sidered as an interpretation of a doubtful point io the ori- 
ginal decree, or as a declaration of an anterior and positive 
provision, there can be no doubt the Sansom would have 
been condemned under it'— consequently a substantial bene- 
fit was rendered to the neutral owner by the recapture, and 
salvage was due of course. And the same principle would 
apply to the prize proceedings of all the belligerents, in 
their turn, during the late maritime war in Europe, all of 
whom, and none more than Great Britain herself, have 
trampled under foot the antientlaw of irations, and in many 
cases rendered the rescue of neutral property from the 
grasp of either, a valuable service entitling the recaptor to 
salvage. 

13. Lastly, the recapture may be made from an enemy. 

The Jus postliminii was a fiction of the Roman law, by 
which persons or things taken by the enemy were restor- 
ed to their former state when coming again under the power 
of the nation to which they formeriy belonged. Po^tlimi* 
nium JingU qui captus est^ in civitate semper fuisse — Inst. 
L. 1. tit. 12. And it is thus defined in the Pandects, Jits 
quo perinde omnia restituuntur jura^ de st captus ab hosti* 
bus non esset-^h. 49. tit. 15. It was applied to free per- 
sons or slaves, retixrmng post liminii; and to real property, 
and certain moveables^ such as ships of war and private 
vessels, except fishing and pleasure boats. Navibns longis 
<ttque onerctriis^ postltminium est, non piscatories, aut volup* 
tatts causo'^^Ff. 49. These things, therefore, when retaken, 
were restored to the original owner, as if they had never 
been out of his control and possession ; and Grot i us attests 
that such ws^ the ^neient maritime law of Europe, which 
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determined that ttie property could be divested from tlie 
owner only by bringing it infra prassidia of the capturing 
poweT.(^) 

But whatever may be the true nile of the law of nations 
respecting the time when property vests in the captor so as 
to preclude a restitution to the former owner upon recap- 
ture, it is certain that there is at present no rule operating 
with the force and authority of a general law* It may be 
fit there should be such a rule, and it might be either thfc 
rule of immediate possession^ or the rule of pernoctation and 
twenty-four hours possession, or it might be the rule of bring* 
ing infra prccsidta ; or it might be a rule requiring an actual 
sentence of condemnation : either of these rules might 
be sufficient for general practical convenience, although 
in theory perhaps one might appear more just than 
smother : but there is no such rule of practice ; nations 
concur in principle indeed so far as to require firm and se* 
cure possession; but their rules of evidence respecting 
possession are so discordant, and lead to such opposite con- 
clusions, that the mere unity of principle forms no uniform 
rule to regulate the general practice. If it be asked, under 
the known diversity of practice on this subject^ what is the 
proper rule for a state to apply to the recaptured property 
of its allies, or of neutrals i It is answered, that the liberal 
and rational proceeding would be, to apply in the first in- 
stance the rule of that country to which the recaptured pro« 
perty belongs* Such a rule would be both liberal and 
just : to the recaptured, it presents his own consent, bound 
up in the legislative wisdom of his own country : to the 
recaptor it cannot be considered as injurious. Where the 
rule of the recaptured would condemn, whilst the rule of 
the recaptor prevailing amongst his own countrymen would 
restore, it brings an obvious advantage ; and even in the 
case of immediate restitution, under the rules of the recap- 

(^) Grotiue, De J. B. ft4 F. L. 3. C. $. § 3. CM9oMq M Man^ c. SV> 



tured, the recapturing country would rest secure in the re- 
liance of receiving reciprocal justice in its turn* It may 
be said, what if this reliance shoul4 he disappointed f"-^ 
Redress must then be sought from ^ta^isition; which in 
the disputes of independent states^ is not to be considered 
as vindictive retaliation, but as the just ^nd equi^ measure 
of civil retribution«(^). In ^y otheir coursjp of proceeding 
there would be a defect of that reciprocity which, accordr 
ing to yaU% would offend against the imp^ti^l justice due 
from one state to another. 

It is upon these grounds that th^ law of our OMTH coimtry 
proceeds* By the act of Congress of the third March^ 
1800, it is enacted, 'I'^^^ die vessels or goods of persons 
permanently resident withip the territory^ and under the 
protection of any foreign government in amky with the; 
United States, and retaken by vessels of the United States^ 
shall be restored to the owner, he paying for, and in lieu of 
salvage, such proportion of the value thereof, as by the laiii[ 
and usage of such goverement^ within whose territory sucl^ 
former owner shall be so resident, shall be required of anjr 
vessel or goods of the United States under like circum- 
stances of recapture ; and where no siich law or uj^age shall 
be known, tl^e same salvage shall be allowed as is provide4 
by the first section of this act. Provided also, that no such 
vessel shall be so restored to such former owner^ in any caac 
where the same shall have been eondemped as prize by 
competent authority before the recapture, nor in any case, 
when by the law or usage of the foreign government, the 
goods or vessels of citizens of the IJnited States in like 
circumstances would not be restored. 

It becomes then of importance to ascertain what is the 
law and usage of the different msuitime nations on the sub- 
jett of recaptures ; and this is to be sought for either ia 

(«} 1 nobin99n, 5Q^ The Ssata Grtiz. Xa reivrnon dk droit, Ti^M^JU 
^ c« 16. $ $41. 
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the municipal code of each countryi or in the conveixtional 
law by which they are bound to one another* 

14. By the French Ordinance of i68t, Liv. 3. tit. 9. 
Jbes Prises^ art. 8. it is provided. That if any French ves- 
sel i$ retalcen from the enemy, after being m his hands 
} more than twenty-four hours, she shall be good prize to 
the recaptor ; and if retaken before twenty-four hours have 
elapsed, shall be restored to the owner, with the goods 
laden on board, upon the payment of one third the value 
thereof for salvage. 

It seems that the above is the rule applied by France to 
recaptures of the vessels slnd effects of her allies. For thef 
council of prizes decided on the ninth February, 1801, as 
to two Spanish vessels recaptured by a French private 
Armed vessel after the twenty-four hours had elapsed, that 
they should be condemned as good prize to the recaptor. 
Had the recapture been made by a public armed vessel, 
whether before or after the twenty-four hours had elapsed, 
1 it appears that the property would have been restored 
without salvage, according to the usage with respect to 
French subjects, and on account of the intimate relation 
" subsisting between the two powers. (*Jf For, notwithstand- 
ing the express tentis of this article of the ordinance make 
no exception of public armed vessels, yet the usage in 
France has been to restore property retaken by them, whe- 
ther it had been in the possession of the enemy twenty- 
four hours or not, and without the payment of salvage.(y} 

A qXiestion arose in Ff ance upon the construction of this 
article under the following circumstances. A French pri- 
vate armed vessel, duriiig war with England, had taken an 
English merchantman and kept possession for three days^ 
at the end of which time both vessels were taken by the 

(«) Mum, Fart 2. c> 4* $ 11. 

(y) Valin, Sur rOrdonnance, L. 3. tit. 9. Dcs PriieBi art 3. PQtfder, 
D« Vrapr'dii, Ko 97- 1 Code da JPrim, 9. 
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Soglishy and after being in their possession sixteen hour$ 
were re-taken by another French private armed veascU 
There was no doubt raised as t:p the French private armed 
vessel which had been re^captured that she must be restov 
red upon payment of one third of tb^ valufs for salvage* Th<? 
question was respecting the English merchantman, which^ 
the first captor maintained ought tp be restored to him as 
well as his own vessel. The grounds upon which he s^ipr 
ported his claim, were that he had acquired the domain of 
property in this prize, it having remained m his possession 
for three days, and that he must be co;isidered as preserve 
ing it, notwithstanding the rec^ure by the eneqiy, who 
had maintained his possession only sii^teea hQV>r3* On thf 
other himd the, French recaptorcontwded that although thf 
£ngUsh prizie belonged to the first captor whilst it rejpi^ii^r 
td in his possession, it was no longer his when retc^p froj^ 
the enemy ; that altfaous^ be preserved dxe right ^f proper* 
ty in bid own vessel, because it had not reimftin<d in the 
hands of the enemy more than twenty-fopr bour^^it did 
Dpt therefore follow that the ^me rule wfis tP be applied tp 
the English prize, for it is of the native ^pf don>ainof pro- 
perty which we acqiure in things taken from the enemy 
that we preserve it no loniger than those things ^re if^ piiM: 
possession, and lose it^ the moment .we aredive^tjsd, ^nd 
they again fall into .the enemy^s hands, in the aarne-m^Mmer 
as we retain ihe property of savage anii:nals Qnly 99 Ipiig 
as they are io our possession, .and lose it jthe naopicnt w^ 
part wdth the possession, and they. 'have .reU»med tp thejlr 
natural staete of liberty* Upon theae^^QMl^Sf^ €QWcH 
of State ^decided in his favovir, and by a decree of tbe ^h 
Noveanber, 1 748, .condemned the £j)gUsb |M*i^e to hi^ Ase«(') 
15* ThelawsofSpain upon this iSttbjejQt are the asm^ w^i 

(0 rpUn, 6uar VCMsAmuKt, L. d. tit. >9; Ski.Vthm, art. :8. AM^Ti 
©9 J?iWri*L4i J»Q. 88. 
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those of France^ except in the single case of recapture froia 
pirates mentioned above. 

16. By the Portuguese Ordinance of May, 1797, the 
rate of salvage on recaptures was established for ships of 
war at one eighth, and one fifth for privateers* 

17. By the laws of Denmarkj if a Danish ship be recap- 
tured, before she has been in possessionof the enemy for 
twenty-four hours, the property is equally divided between 
the original owner and the re-captors ; if after being in pos- 
session of the enemy twenty four hours, is tlien condemn- 
ed to the recaptors. 

18. By the Swedish Ordinance of 1667, it is dedared, 
diat in case a Swedish vessel taken by the enemy, shall be 
irecaptured, the recaptor shall be entitled to a salvage of 
two thirds the value, and the remaining third shfdl be res- 
tored to the owner without regard to the length of time the 
j»roperty may have been in the enemy's possession* 

' 19. By the British statutes of the thirl^,^thi?d George 
III, c. 66, forty third George IIL c. 160, and forty fifdi 
George III. c. 7d, it is enacted, that any vessel, and goods 
laden therein, taken as prize, which shall appear to have 
belonged to British subjects, or to the British clominions, 
and which shall be retaken, shall be restored to the former 
owners, uponpayment for salvage of one eighth part, if re- 
taken by any of his majesty's ships, and if retaken by any 
privateer, or other vessel or boat, of cme sixth. part of the 
value. And if the same shall have been retaken by the jomt 
operation pr means of one or more of bis majesty's, and one 
or more private ship or ships, then the prefer court shall or- 
der such salvage to be paid as. shall beseemed reasooaUe. 
But if the vessel so retaken shall appear to have been setforth 
as a vessel of war by the enemy, then the same shall not be 
restored to the former owners, but shall be adjudged lawful 
prize for the use of the captors* And if the recaptured 
vessel had not been .carried into an enemy's port, it shall be 
lawibli with the consent of j^ receptors, for bcr to prose* 
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tttte her voyage^ afid the recaptors need not proceed to 
adjudication until six months after, or tiie return of tho 
vessel to the port from whence she sailed : if the vessel does 
not return toBueh port directly, or the recaptors have had 
no opp<Htunity to proceed to adjudication within the timo 
limited on account of the absence of the vessel, the proper 
court shall decree restitution to the former owners, at tha 
instance of the recaptors, on payment of salvage^ and upon 
reasonabk evidence. 

20. By the act of the third March, 1800, the CongresiT 
of the United States Jhave provided, Sec. 1. That 
when any vessel^ other than a vessel of war or privateer, 
or goods, Which shall be taken as prize, shall appear to 
have before belonged to any person resident within or un*- 
derthe protection oftheUlnited States; and to have been 
taken by their enemy, the same not having been condemned 
as prize before the recapture thereof, the same shall be re« 
stored to the former owner, upon payment for salvage, if 
retaken by a public vessel of the United States, of one 
eighth part, and if by a private vesseli one sixth part, of the 
value of die vessel or goods so to be restored, excepting all 
imposts aiid public duties to which the same may be liable. 
And if the vessel so retaken shall appear to have been set 
forth and armed as a vessel of war, before the retaking 
thereof, the former owner, shall be adjudged to pay for 
salvageone moiety of the value of the same. Sec. 2. That 
when any vessel or goods, which shall be taken as prize, 
shsdl appear to have before belonged to the United States, 
and to have been taken by their enemy, the same not hav- 
ing been condetnned as prize before the recapture thereof, 
shall be restored to the United States. And for salvage^ 
there shall be paid from the treasury, of an unarmed ves- 
sel or any goods therein, one sixth part of the value, when 
made by a private vessel, and one twelfth part when made 
by a public armed vessel of the United States; and for the 
recdpture of a public armed vessel, or any goods thtretn^ 



f4* 1A"WP or CHAF» Yllf. 

due moietjr 6t ihi Vala^ when made Isy a pmtte armed 
vessel, iind ofie founh part when made by a pablic aomed 
vessel of the Uiilted States. 

It win be pefeeived that there is a material diiFeiefioe 
between tk^ dHtiih add American laws os tlus subject | 
flte Bi'ifldh ddiitHiUitig the ju^ postliminii^ as between the 
otigltial bWtieri dhd recaptoifs, forever, unless the vessel 
:^td^en ap{kiarii t6 have beed set forth by the enemy as a 
slup of war,-*whilst the United States^ law continues the 
Jus posiHrhifiH uhtil iht pfopeiiy is digested' by a seneence 
of condeibnation in a towt of coiripetent jurisdiction, and 
no longer. (*) 

' Under the i^fst section 6f the above law of the United 
St^es, it has been adjildged that the salvage for recapture of 
goods, being Aiherican property on board sn American 
ttmtd ship, Which was fitted out for war, and maae resis- 
iatice. Was only one eighth phtt^ if retaken by a public ves- 
Mi and if by ^ private vessel, one siiEth part cif the vdue, 
although the salvage fdr the ship was one moiety. The 
Words of the ^tatiit^ Were cbnstiiied as exptessing this dis- 
ttttctlon.(^y • 

' fit. Where a vessel of the beingereiit State had httH eap- 
iUf ed, and afterwards sold by the enemy to a neutral at tea, 
Who purchased for the purpose of restoring her to the ori- 
ginal oWnet-, salvage was held to be due. If die neutral 
had purchased the vessel upon his oWn aiScount, it w^nld 
h^ve been an illegal transaction t as he could derive no ti- 
tle frdtti the captors without a previdiis sentelaee' of con- 
demnation. But being si trans^tiofi by which^ under the 
fbrm and colour of a sale, he was to recover die proper- 
ty fot the owners, he had rendered them a very meritorious 

P) 4 Craneh, 093. Hafson V8 Gaeslier. And «iich was the priftciplc 
sdnpwd in the Engligh tribanals before it \vas cbangged hy tliecr sUtutes- 
3. J9Mrf«»«»« 694.1208. l,JEdvard9ylB&.VMtil, 

i^y Tfcb Adeline, aupwme Courl of the U. & February T. 1815. M .S 
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servtee^ wd was justljF entitkd to salvage* It is not ne- 
. cessaiy that the recovery of the property should be attend- 
ed with personal risk to the salvor; in cases where the 
-enemy makes a present of a captured vessel to a stranger, 
who has encountered no hazard, who has not endangered 
-» lunr of his heady or laid out a sixpence of his moneys 
the party is always held entitled to a salvage if he has been 
the tnotrument of bringing the vessel bsu:k to the posses* 
sion of its owner.(^) And the ConsakUo del Mare has pre- 
scribed that in case a ship or cargo are ransomed from the 
enemy by a person other than the original owner, the pro- 
perty shall be restored to the original owner upon repay 
Utentof the amount of the ransom money for salvage.(^) 
33. Where a public ship of war had fi number of mer- 
chant vessels under her convoy, and one of them was captur- 
ed by the enemy,and afterwards re-taken by the ship of war, 
it was determined that she was entitled to the salvage al- 
lowed to public vessels on ordinary occasions. The only 
xn^iterial question to be considered was, whether there was 
such a capture made by the enemy as would found a case 
of re*6^ture« Many cases might be put of the eiTects of 
immediate acts of re-capture, to show that it is by no means 
necessary that the possession by the enemy should be lon^ 
tnaintained, or at any (particular distance from the convoy- 
ing ship* The question will always be, whether it was an 
efbctual possession, and such as would suspend the relation 
of the convojring ship; not^ whether it is a complete and 
firm possessions, which, for some purpose, is, in cohtempla* 
tion of law, not held to be effected, till the prize is carried 
infra pfiBsuficu The t\i\qo{ infra prwsidia^ however, is cer- 

(5)1 Edwardft 192. The Henry. 

(ii) c 290. § 1M9. But military salvage Is not given unless the pro- 
perty has been in the possession, actual or constructive, of the enemy. 
2 BoSfittson, 138, The Packet de Bilboa, 4 Robinson, 147. The Frank- 
lip. 
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tainly not the measure jto be applied to qcteatioz^ of M» 
kind. As little can it be coptended that the vessel sisould 
have been out of sight, to found n cas^of re^qapture; 
it will be sufficient if ther|K has been a complete andabs^ute 
possession, which supersede;c» the authority of the convoy- 
ing ship ; and such a possession must have been mamtain- 
ed for some jtime in this instance. Every act of possession 
was exercised ; the master was taken oulj th^e^vesB^l was 
completely manned*with as many of the captor's crew as 
were sufficient . to overpower all resbtance, andthe vessel 
was taken in tow by the enemy« By these acts the former 
relation subsisting, between the merchant vessel ^d the 
convoying ship was necessarily suspended* A ship ii|^:pos- 
session of the enemy can obey no signal, nor support ita for* 
mer duties and subordination to the convoy lag ship* There 
might still remain an obligation on the piut of .the convoy- 
ing ship to attempt a re-capture, so far as it could be dooe 
consistently with the safety of the other vessels .. under her 
protection. Such a duty would result from, the iojunctiopsof 
the law« which provides a reward for the rercaplor whea 
th« service is eifected, and cannot^ therefore, be intended 
to preclude the demand of salvage^i-thcKXgh the s»vice 
rendered to the individual by the re-oaptor, may be. no 
more than a sense of public duty vfould otberwiae require 
from him.(*) 

23. Salvage is due for the ship, c^rgo, and freight ;b»t 
it was decided were the ship was captured, and le^cap- 
tured on her return voyage, that .she was e^Hitled to*er 
whole freight, subject to a deduction for salvage. Indiis 
case the master was, taken out on the first cloture, and ow- 
ing to that circumstance, no claim was immediately given 
for the cargo. The case of the cargo was therefore litiga- 
ted—and was the couit t9 say that the ship was to stay and 
wait the result of the proceedings, when she herself had 

C) S lit^ins'm, 31q, The Wight. 
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been restorecl, whiht the cargo was Contested, and might 
be condemned, and whilst it was by no means clear, that 
any cargo would r«H;nain to be carried on? This would be 
an unreasonable expectation. The court did not say that 
a party is to act in a has^ manner, smd to run away imme- 
diately on the Festitution of his ship* Something is to 
be conceded in ^ way of accommodation; a reasonable 
time IS' to be allowed, and if it is not allowed, a proportion 
of the freight may be deducted. So also where a ship was 
re-taken, brought in, and immediately restored, with somfe 
part of the cargo dkimed forthe owner of the ship; the re- 
msBuder of the cargo was sometime afterwards claimed 
and restored upon the original evidence : The cargo h^d 
been unloaded, but the ship was not gone away at the time 
of the restitution, and a demand was mlide upon the 'mas* 
terto u&e the cargo pn board again, &nd proceed on his 
original voyage ; but he refused, and went away with the 
ship; and the owners. of the cargo were obliged to find an* 
other coaveyamce for their goods. The question as to t^e 
freig^ was brought before the prize court, and it was ob- 
jected, that it was not due, as^ the ship had not performed 
her part of the contract; but the court decreed the whole 
freight to be a charge cxt the cargo. (') But where ^ ship 
wa3 capti:tt*ed on her outwar^ voyage, re-captured, and 
brought hack to the port ox 'quasi port of her departure, 
freight j^re rsta itmeris wa^held not to be due.(i^) And ia 
giving salvnge oahtif^t the prise court makes no separa- 
uon as to miimte portions of the voyage. When the voy- 
age, h^s commenced, and die freight is in the course of be« 
Ing earned, the whole freight h ii»cluded in the valuation of 
the pr^)erQr on which salvage is gtven«(^) 

(l| 3 Jiohinaon, 101* The Hace Horse. The Hamilton^ in noU^. 
(s) tb. 180. The Hiram. 

l^) ^ Mg^tmn, 9Si: Thf Dorothy Foite^ ^ 
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24f^ But besides 4ht case of Kec^pfaore >i4ueb we kave 
Katherto considered^ a vessel and goods mzy be reeovered 
from the enemy's possession fay the insurrection of prison- 
era, on board ; or by being farced by stress of weadier, or 
by other aocidefitooming into port, or fatting into the ha&ds 
of the subjects of ibe beiUg^reat state or of friendly potr* 
crs. These circumstanoes form the cases, of rescue from 
the enemy, and die finding of prop^^derdict which iias 
been in his possession. - ^ 

S5« In the case of rescue we mt»t di^inguish whether it 
ht of property belonging to the cilixens<»r subjects <»f the 
belligerent state hy other eitizens or subjects of tb&ssAie ; 
of foreign property by fonetgiiers ; of foreign ' property by 
the citizens or subjects of the belligerent state ;* tsr^ lasdy, 
-o^ their property by foreigners. In all these instaoGes die 
pioperty is restored upoii aaliFage: aiid in die first men" 
tioned the rule adopted in giving sidvage is d»t€€ recap* 
ture ; but the right of a tribunal of the belligerent stat^ to 
entertain' a demand for salvage upon fanigu proftep 
ty. rescued by formgner^ has heen ^lestioiied. ItJitt 
been intimated by a high autboiiity that salvagie being a 
question of the /tit gientkmh and jnaierially differenft from 
tiie question of a mariner^ contract, n^hkh is a oreatui« of 
the partici:^ institutions of each country, to be^ ap^ed, 
and construed^ and ea|»kiined by it^ oum paitieifiar.niles, 
thore xould be no reason vAy ieveigu «eiJBtten resciBng 
feneign psoperty mi^ imt maintaiuan aluie^ in rem be- 
foce a court of the Iimw of nations, 4itti|ig in die oouaciy 
into wbiditbe im)petty was4irouglit« En the fast »iontian* 
ed instance, the claim is gcn^n^ ^pon liie geBevol gtai^id 
of quantum men^^ to be governed by- a soun^ diferetion 
acting on general principles, gnd np r^gson can bes^^n why 
one country should be afraid to trust to the equity ofthe 
courts of another on such a question so to be determined. 
If it be said that different countries taay hai^e ^HSfeftiA pro- 
portions of salvsgei and therefore^ an inconvenience may 
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arise frotn sikh i«lterfei%iicfe : it is answered that there ex- 
i^s BO rule on this matter, beyond that which subjects it 
to a sound discretion^ distributing the reward according 
to the value of the services that have been performed* 
There is no peculiar rule prescribed in die British and 
American laws, and none in Ae codes of other nations ap« 
{dying to the cases of foreign property rescued. This 
consideration^ therefore forms no solid objection against 
the exercise of the jurisdiction^ and there is great reason 
for it, because it is the only way of enforcing the beat seai< 
rity^-^F^at of the lien on the property itself. (*) 

The French Ordinance of 1681 prescribes that. If the' 
vessel not having been recaptured, is abandoned by the 
linemy, or by storms* or other accidents retpms into the 
possession of subjects of Franee^ before being carried 
into an enemy's port, she shall be restored to the formei^ 
owner, if claimed within a year and a day, aMfongh tha 
possession of the enemy may have continued mere than 
twenty-four hours-^L. 3. tit. 9. art. 9. Des Prises. 

Upon the construction of this article, Valin is of the 
opinion that it should be likened to the case of a shq>wreek^ 
and that the salvor is entitled' to one third of the value (ot 
salvage as provided in the twenty-seventh &rtlde of the 
same ordinance Titt des Naujragesd To which Azuni ob* 
jects that the ninth article being silent upon the subject of 
the payment of salvage, this omission cannot be supplied 
by a reference to the twenty-seventh^ which relates whdly 
to goods lost by ehi{lwi«ck, found derelict on the' sea, or, 
drawn up fitim its bottom^ He who restores to the ori- 
ginal owner a vessel found abandoned on the high seas^ 
has rendered a less meritorious service than he who ex- 
))oses his life and property to rescue a captured vessel 
from the hands of an enemy* The reward in the firsf 

* • 

{i) hBo6int9n,7Ti. The Two I^iends. 
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x»«e, oagbt, therefore U>be less than ia the «ecoiid) thou|^ 
propoitiaiied to the nature and extent oCthe service per- 
formed, yet always less than a third of the value of Uie ar^ 
tides recovered* (^) 

26, In the $ase of property found derelict which has been 
in the enemy's poisossioD, as weU as in that of a rescue 
£rom him, our municipal law has prescribed no positive 
pjih nn to the amcmlat of salvage to be piud. In such a 
dwe therefore the atnount is not limited by the act of Con- 
gress, but maybe enlarged or diminished, in the discretion 
of the court, according to die particular merit of the ser- 
vice rendered«(0 

' Where m enemy vessel was taken by the other belHger<' 
etit, and abandoned on the high seas, and afterwards fdl 
into the bands of a neutral, who brought her into a port of 
his oim country, it was determined in the prize court of 
ihtt CQUntty thftt immediately on the capture the capton 
a^iqiilired such a right as no neutral nation could justly im- 
pugn or deafwy $ and that . consequently the afaandomnent 
liid not ifeyive the right of property in the original propri- 
etor. The prize was therefore restored to the captor upon 
the parfm^nt of spilyage to the neutral aalvor.f **) 

So where Gfeat Britain and France were at open war, 
add Iwo Frendb frigates captured the ship in question, and 
after taking out part of the cargo made a present of her to 
the libellaots. ki the cmise, citizens of the United Stotes 
«hli9 neutral (whost vessel the frigates had before taken and 
homlQi by whom she was navigated into a port of their own 
eoimtxyi, and pending the suit instituted by them, war was 
declared between the IJnited States and Great j^itaiti, a 

(I") Fakn, Stu: rOr^onnance^ L. 3. tit. 9. art. 9. Diss Prises. JisauK, 
parts, c. 4. 5 8* 

(0 Peter*8 Mm. JDeeisions, 84. Clayton et ai vs. the Harmonjr. ^ 
Hobinton, 279; The Two Friends. Edvardt 79. The l-ord Kelson. 

(">) 3 2)aUa9, 188. BWtonnough vs. Dannery and the ship Marj 
Ford. 
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question arose whether this was a case of salvage* Th6 
fact of the gift was established by a writing under the hand 
of the commander of the squadron of frigates, in these 
words, ye donne au capitaine, &c* in the language of an 
Ujoqualified donation inter vivos* In this case, the xnosl 
natural mode of acquiring a definite idea of the rights of 
the parties in the subject matter^ would be, to follow it 
through the successive changes of circumstances by which 
the nature and extent of those rights were affected. The 
capture, — ^the donation,-^the arrival in the neutral coun* 
try^— -and the subsequent state of war. As between belli- 
gerents, the capture undoubtedly produces a complete di« 
vesture of property. Nothing remains to the original pro* 
prietor but a mere scintiHa juris the sfes recuperttndi* 
The modem and enlightened practice of nations has sub- 
jected all such captures to the scrutiny of judicial tribunals, 
as the oidy practical nieans of furnishing documentary evi* 
dence to accompany vessels that have been captured, fo# 
the purpose of proving that the seizure was the s:ct of so* 
vereign authority, and not of mere individual outrage, la 
the case of a. purchase made by a neutral, Great Britain "de- • 
mauds the production of such documentary evid0nce issu* 
ing from a court of competent authori^yf or wilt dispossess 
the puichaser of a ship originany British.(<') Upon the* 
donation, therefore, whatever right, might, in the abstract) 
have existed in the captor, the donee could acquire namcM 
than what was consistent with his^n^:itral character t6tak^* 
He could be in no better situation than a pri^ie master »a« 
vigating the prize, in pursuance of orders from his eom-> 
mander. The vessel remained liable VC} British recaptrnift 
on the w^iobc voyages and« on her arrival in » neutrii) 
teititory, tbe donee sunk invd a mere bailee for the British 
claimtant, with those rights over the thing in po^esslott 
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which the municipal law (civil and catnmon) gives for care 
and labour bestowed upon it. 

The question then recurs, was tl^is a case of salvage ? 

On the negative of the proposition it was contended, — 
that it was a case of forfeiture under the municipal law, and 
therefore not a case of salvage as against the United States ; 
that it was an unneutral act to assist the Frendi belligerent 
in bringing the vessel infra prmsidia^ or into any situation, 
irhere the rights of recapture would cease, and thex^fore 
not a case of salvage as against the British claimant. 

*But the court entertained an opinion unfayc^t^ra^le to 
both those objections* 

This could not have been a case within the view of the 
legislature, when passing the non^importationact of March^ 
1809. The ship was the plank on which the slupwrecked 
insu*iners reached the shore; and although it might be 
urged that bringing in the cargo was not necessarily con- 
aected with their own return to their county, yet, upoure<* 
flection, it will be found, that this al$o can be excused upon 
fair principles. It was their duQr to adhc;re strictly to their 
. neutral character; but to have cast into the sea, the cargo, 
thepropertyof a belligerent, would have been to do him an 
injury by taking aw^y that chance of recovery, subject to 
which, they took it into their possession. Besides, bring- 
ing it into the United States did not necessarily presup- 
pose a violation of the non-importation laws# If it came 
within the description of property, caat^ casually on our 
shores, as the court were of opinion it did, legal provision 
existed for disposing of it in such a manner as would comf 
port with the policy of iJbose laws. At la^t, they conld but 
deliver it up to the hands of the government, to be rc-diip- 
ped by the British claimant, or otherwise appropriated iin- 
ller the sanction of judicial process. And such was the 
coursetbattheypursuedk Far fircfm attempting any violation 
pf the laws of the coumry, upon their a|Tiv^, they deliver- 
fid it up to the custody of the l^ws, ^nd left it to be di8|>9- 
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sed of under judicial authority". The case had no feature 
of illegal importation^ and could not possibly have imputed 
to it the yiolaticm of municipal law. 

As te the question arising on the interest of the British 
claimant, it irauid, at that time (war having supervened) 
be a sufficient answer^ that they who had no rights in the 
/:ourt, could not urge a violation of tlieir rights against the 
libd}anl8« But there was still a much more satisfactory 
answer^ To have attempted to carry the vessel infra pra^ 
9tdia of the enemy, would, unless it could have been excu- 
sed onthp groundof necessity, have been an unneutral act. 
Put where every exertion is made to bring it into a place of 
sa£s^,in which the original right of the captured would be 
^revived and miglit be asserted, instead of aiding his enemy, 
\jL is 4oiBg an act, ^aeclusively resulting to the benefit of 
^e Siitish claioKint* 

. It baiag determined to be a case of ssilvage, the next 
.question was, as to die amount to be allowed. On this sub-* 
jeoty there is no precise rule ; nor is it> in its nature, redu« 
ciUe to rule-^For it must^ in every case, depend upon pe* 
cuUar circumstances such as peril incurred^ li^bour sustain* 
ed^ value saved, &e» all of which must be estimated and 
weighed by the court that awards the salvage. When a 
propoxtiotnof the thing saved has been awarded, a half has 
been the maximuntif and an eighth the minimum ; below 
t^ti it is usual to adjudge a compensation in numero* la 
some caseS) indeed, morci than a half may haye been award- 
ed; but thqr will be found to be cases of very extraordi- 
nary merit, or &b articles of very small amount*. In this 
case the pioceeds of the sale of the cargo amounted to near 
fix theuaand dollars', and the court were of opinion that ona 
half of that sum would be an adequate compensation.^^) 

(«) Pte JfNurs^. J; The Advcatme, Sk^flne Court of 4li» tf. 8. fb- 
l^niiury T. l^lf . M^9: fide SMfra,C,l,S$l 
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CHAPTER IX. 



Of the jurisdiction and practice of Courts of Prize. 



1. Thb validity of marhime captures is, witli certsdn ex- 
ceptions, determined in courts of prize established in the 
country of the captor, and judging by the law of nations. 

S. Among these exceptions is included the case of ^ 
neutral power, the prize courts of which have ihcf exclusive 
authority of determining the validity of captures made by 
the cruisers of the belligerents wxtfaiu its territorial juris^ 
diction. 

Thus hy the laws of the United States the district courts 
are authorized to take cognizance^ complaints, by whom- 
soever instituted, m case of captures made wrtfain the wa* 
ters of the United States, or within a narariae league of dke 
coasts or shores fhereof.(*) 

3* And a neutral state will restore the property of pow- 
ers in amity with it, or of their subjects or cttizosis, taken 
by armed vesseh fitted out within tJW domitiions bftfke 
neutral state in violation of Hs neutrality, and wliidb|m>« 
pcrty is brought into its ports.(*) 

4« 'So also^ when captured property is brought intd a 
neutral port, the neutral sovereign or state wiS restore Ac 
property of its own subjects or citizens, if the samehv 
beeu illeg^y taken from them.(^) 

0> ndb «tf>ra, Chapter IL f 14. . ' 

<») Wcfe #1^0, Chapter U.f?.. 

(c) Peters? Adndrnlty Decinoru, 330. HoUingsWQrtb tt 8l« TS. tlisfjet- 

sey, 3 JMAifi 6* GIms et al y»' tlie Betsey* 
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Thus by the French ordinance of 1681, Xitr* J^ tit. 9y 
JDes Prises^ art* 15« it is provided that^ If on board the pri- 
zes brought into our ports by ships of war under the com-^ 
mission of a foreign prince or state, there be found goods 
belonging to our subjects or allies, those of our subjects 
shall be restored to them, and the others shall not be stored^ 
aor purchased by any person, und^r any pretext whatsoever* 
7he same provision is contained in the 16th article of the 
Spanish ordinance of l«ri8* And by the preceding article 
of the French (»-dinance above referred to^ prizes taken by 
ships 0f war under a foreign commbsion, are forbidden from 
remaining more than twenty-four hours in the ports of 
Fr9ncei unless they are detained by tempests, or unless the 
prize V9as t^enfrom the enemies of France. In his com* 
mentary upon these articles^ Valin expresses an opinion 
that it is immaterial whether the prize be taken by the 
cruisers of an ally or confederate of France, or from a 
common enemy by ;i co^^belligerent with whom there is no 
subsisting treaty of alliance ; for in either case the goods 
of the prize, may be4ilared| and purchased with safety by 
fny person* 

b. But subject to ihe:se exceptions, the right of property 
acquired by capture continues in the captors who have 
brought their prize into a neutral port, or within the ter- 
ritorial jurisdiction of a ne^utral power. For, though the 
^<9s/ light of propertty in the prize may not be vested in 
the captor until a sentence of condemnation, yet the mill* 
^^y nght of property which is evidenced by possession is 
completely vested in him by the capture. By what rights 
thenAshall die neutral sovereign who is the friend of the i 
captor, take from him those things which belong to him,| 
^e btlliy and give them up to another, though he be j 
e<|ually his friend? He cannot do it by his courts of jus- * 
tice, for he cannot lawfully judge between the captor and 
his enemy, without the consent of bptb* Bat the neutral 
js bound to see right wherever be sees possession; he is 
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bound to take the fad for the latv* If, therefore, ar vessel, 
after capture^ shotild escape, or be brought into a neutral 
territory by others than the captor, bis agents, or those 
who otherwise lawfully claim under hinir as there k no 
loftger any legal evidence of the nulitary right, tio fact 
which is to be taken for laiv^ the ti&t^right of the former 
owner revives, and the property retams to him by the 
law of postliminium. It is however to be understood tha£ 
in case thQ property has been regularly condemned in the 
proper court, such a condemnation comrert^ the mzUiaru 
into a dvi/ right, and precludes the operation of the law 
of j^0«//imin/z/m in favour of the original owner. (^) 
y, 6. It is the opinion of many writers of anthdrity, th^ 
the beUigerents have not only a right of asylum m neutrd 
ports, but that they have a right to sell in those ports their ' 
prizes, and to recover and appro(nriate to themselves the 
proceeds of the same« But unless it is permitted, by the 
municipal law of the neutral country impartially to ali the 
belligerents, or exclusively allowed to one or more by spe-* 
eial treaty, there seen^s to be nothing in the principles of 
public law which can prevent the neutral from withholding 
it entirely. Thus by the French law, as we have' seen be* 
I fore, the sale of prizes taken from powers in jaxaitY with 
I France, and brought into her ports, is expresdy Ibrbid- 
I den; and Valin remarks upon this prohibition that it is 
}' founded upon the laws of neutrality. Vide Bee's Adm«> 
Reports, 263.Consul of Spain, vs. consul of Great Britaiji# 
7. Another exceptitni to this general rule, that the validity 
of maritime captures is determined in courts of prize es^a^ 
. blishedinthe cmintry ofthecaptor^ is to befoundiatheeaseof 
prizes carried into a port of an ally in the war, orof a co*bcl«* 
ligerent, and adjudicated upon -by a consular tribunal of 
the captor^s nation established in the country of the aUy or 
co-belligerent. Tiie exercise of such a jurisdiction on the 
part of the consul of a foreign, though friendly power, i* 
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unquestionably unlawful, unless it be expressly permitted 
by treaty. But if the*ally or co-belligerent chuse to waive 
his strict rights of sovereignty for this purpose, other par- 
ties cannot complain of it, since he thereby violates no 
duty, as a neutral would do in a like ca&e. {^) 

8« Subject to these exceptions the validity of maritime 
captures is always determined in courts of prize establish* 
ed in the country of the captor ; and that whether the pro- 
perty is carried into his own port or a port of an ally or 
co-belligerent, or whether it be carried into a neutral port* 

9. And respecting the first case there can be no doubt* 
In the second case (where the property is carried into the port 
of anally, orco-belligerent) there is nothing to prevent the 
government, of the country from permitting the exercise of 
that last, and crowning act of hostility, the condemnation of 
the property of one belligerent to the other ; there is a com* 
mon interest between the two governments, and both may 
be presumed to authorize any measures conducing to give 
effect to their arms, and to consider each others' ports as 
mutually subservient. Such an adjudication is therefore 
sufficient in regard to property taken in the course of the 
operations of a common war. (^) ^- - 

10. But where the property is carried into a neutral 'port, 
it may appear more doubtful whether the validity of the 
capture can be determined even by a court of prize estab«- 
lished in the captor's country. It may be said, that on 
principle, the security and consummation of the capture is 
as complete in a neutral port, as in the port of the belliger* 
ent himself. On the mere principle of security, it may per- 
haps, be so; but it is to be remembered, that this is a matter 
not to be governed by abstract principles alone : The use and 
practice of nations have intervened, and shifted the matter 
from its foundations of that species : The expression, 

(e) 2 RohiMon, 210. In Mitt. 3 Hobinnn, 33l The CosmopoLItt^ 
ff) 2 RQbJnsQn, 209. The Christopher, , 
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which Grotius uses oa theise occasions plaeuit gentihusy i3 
perfectly correct, intimatingy that there is a use and prac- 
tice of nations to which we. are now expected to conform. 
Without entering into a discussion of the various opinions 
that have been thrown out on this subject, the better opin- 
ion and practice may be stated to have been, that a prize 
itiould be brought infra prcesidia of the capturing country, 
where, by being so brought, it may be considered as in- 
corporated into the mass of national stock. The greatest 
exceptions that have been allowed, has not carried the rule 
beyond the ports or places of security, belonging to some 
friend or ally in the war, who has a common interest in de- 
fending the acquisitions of the belligerent, made from the 
^amn(ion enemy of both. In latter times, an additional 
formality has been required, that of a sentence of condem- 
xi9tion in a competent court, decreeing the capture to have 
bee^ rightly made jure belli ; it not being thought fit, in 
civilized society, that property of this sort should be con- 
verted without the sentence of a competent court, pro- 
nouncing it to have been seized as the property of an 
enezpy, and to be now become jure belli the property of 
the captor. The purposes of justice require, that such ex- 
ercises of war should be placed under public inspection ; 
i^nd therefore the mere deductio infra prasidia has not been 
deemed sufficiei^. From the moment that a sentence of 
condemnation becomes necessary, it imposes an additional 
obligation for bringing the property, on which it is to pass, 
into the country of the captor ; for a legal sentence must 
be the result oC legal proceedings, in a legitimate courts 
armed with competent authority upon the subject matter, 
and. upon the parties concerned—- *a court which has the 
means of pursuing the proper enquiry, and enforcing its 
decisions. These are principles of universal jurisprudence 
applicable to all courts, and more especially to those which 
by their constitution, in all countries, must act in rem^ upon 
the corpus or substance of the thing acquired, and upon 
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the parties, one of whom i& not subject to other rights lihan , 

it 

those of war, and is amenable to no jurisdiction, but such as ; 
belongs to those who possess the rights of war against him* 
Upon principle, therefore, it is not to be asserted, that a 
ship brought into a neutral port, is with effect proceeded 
against in the belligerent country. The res ipsa, the cor^ 
pus^ is not within the possession of the court ; and posses- 
sion, in such cases, founds the jurisdiction. What is the 
authority over the parties ? Over the captors it is cant' 
plete, an account of their personal relation to the belligerent 
country. The neutral government may be called upon, in 
the usual mode of requisition known to the law and prac- 
tice of nations, to enforce upon the captors the orders and 
decrees of the state to which they belong. But how will it 
be maintainable over the other parties, who are not sub- 
jects either of the neutral or belligerent state, and are, in 
respect to the point in issue, only subject to the jurisdic- 
tion pf war t The belligerent state itself has not the means 
of exercising the rights of war over them directly :— can it 
call on the neutral state by requisition so t6 do? Mosti 
clearly not. The neutral state has nothing to do with th^j 
rif^hts of force, possessed by the one belligerent against the 
other I it has nothing to do with the enforcement or con- 
summation of such rights ; it owes to both parties the,sini; 
plejjghts of hospitality, and even these are very limited inl 
the practice ofndost civili2ed states. By the regulations! 
of France, foreign ships are forbidden to enter with prizes \ 
into the ports of France, except in cases of distress, and j 
then they arc permitted to stay no longer than this iiecesst- | 
ty exists. ' Valin observes on this article, that such a rule 1 

is exactly conformable to the laws of neutrality ; and Hub- f 

f 
ner admits that a wise hospitality will not be exercised be- / 

yond this. At any rate the neutral state can have no com- / 

pulsory jurisdiction, to eXercise upon either party; upon? 

questions of war depending between them ; noV can any 

such jurisdiction be conveyed to it by the authoritj* of one 
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of ihem* Its own daties of neutrality prevent the accepf> 
ance of any belligerent rights ; it cannot be called upon hy 
requisition to give any facility or convenience to the one 
party, to the prejudice of the other, much less to apply 
modes of compulsion to the one, to serve the hostile purpo-. 
ses of the other* In the administration of a jurisdiction of 
this kind, the enemy who is vanquished, is not only ane- 
cessary party, but likewise a necessary witness, according 
to the proceedings of all countries. Prisoners are necessa- 
ry witnesses to be examined* How are they liable to be 
compelled to undergo such examination ? No force can be 
applied in the way of strict or continual imprisonment to 
compel their answers to interrogatories. Their refusal 
would carry no consequence of legal contumacy with it; 
for legal contumacy can only exist, where a legal jurisdicf 
tion has demanded a submission. From these considera^ 
tions it should seem to result, that in the case of a ship ly^ 
ing in a neutral country, there is not only a want of origin* 
al jurisdiction in the belligerent country, from the want of 
possession ; but that there is likewise a substantial defect 
of that authority, which is required for the attainment of 
justice, and which is essentially necessary to give effect tq 
the ceremony of condemnation. (^) 
/ /'^ But the conclusiveness of these reasonings has been con* 
^ tested, and the practice of nations sanctions the condemna- 

tion of property brought into neutral ports, by courts of 
prize established in the country of the captor. The regu- 
larity of such a proceeding has therefore been maintained 
in the British prize courts^*^) and in those of the United 
States.(») And by the Ff-ench Ordinance of the eleventh 
March, 1/05, renewed by the regulation of the eighth 
November, 1779, the cruisers of France were permitted tq 

(«) 4 BoMmm, 43. The Henrlck and Maria.' 

C) /*. 6 Mobinam^ 139. In Mttis. 

C) 4 Cranch, 241, Ro8« ts. Himely . Jb. ^3^ Hudson »t «!. vs. Gofistief . 
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carry their prizes into foreign ports, and there to dispose of 
them, under the superintendence of the French consuls, 
^'ho were directed to send home the documentary and oth* 
er evidence necessary for their adjudication. (^) For the 
sovereign, whose officer has in his name captured a vessel 
as prize of war, remains in possession of that vessel, 
and has full power over her, so long as she' is in a situation 
where that possession cannot be rightfully divested. * ITic 
fact whether she is an enemy vessel or not, ought however, 
to be judicially enquired into and decided, and therefore 
the property in a neutral, captured as an enemy, is never 
changed limil condemnation is passed ; and the practice of 
nations requires that the vessel shall be in a place of safety 
before such sentence can be rendered. 

In th^ port of a neutral she is in a place of safety, and 
the possession of the captor cannot be lawfully divested, 
because the neutral sovereign, by himself or by his courts,' 
cannot take cognizance of the question of prize or no 
prize. A vessel captured as prize of war is, then, while / '\^ 
lying in the port of a neutral, . still in the possession of the j 
sovereign, of the captor, and that possession cannot be «^ 
rightfully divested. Nor is the objection, that his courts 
can take no jurisdiction of a vessel under such circumstan* 
ces, because they cannot enforce a sentence of restitution, 
well founded; since the possession of the.captor is in prin- 
ciple the possession of his sovereign ; be is commissioned 
to seize in the name of the sovereign, and is' as much aa 
officer appointed for that purpose, as one who in the body 
of a county serves a civil process* He is wilder the coa« 
trol and direction of the sovereign, and mu$t be conai« 
dered as ready to obey his commands legally communica* 
ted through his courts. It is true that in point of fact 
cruizers are often commanded by men who do not feel a 
due respect for the laws, and who are not of sufficient res- 
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pQ&ftibUity to compensate the injuries their improper con* 
duct may occasion ; but in principle they must be co«si* 
dered as officers commissioned by their sovereign tx> make 
a seizure in the particular case, and to be ready to obey 
his legitimate mandate directing a restitution. The pro- 
perty, therefore, may be restored in a neutral port, and 
whether it nuiy or may not be sold in the neutral port, the 
condemnation may change the property^ if such condem- 
nation be valid* The difficulty of executing the sentence 
does not, then, seem to s^ord any conclusive argument 
against the jurisdiction of the court of the captor ov^ pro- 
perty in possession of the captor^' but lying in a neutral 
port.O 

11. These courts of prize .are established in every coun- 
try, according to the municipal constitution of each, and 
there is in all a superior court of review, consisting of the 
most considerable persons^ to which the parties, who think 
themselves aggrieved, may appeal ; and all these coi^rts, 
whether supreme or inferior, judge by the same rule, 
which is the law of nations* And it is the duty of those 
tribunals, though they au-e established in the bdligenot 
country, to. administer with indifference that justice wbkh 
the law of nations holds out, without distinction, to inde* 
pendent states, some happening to be neutnd and some to 
be bdligerent* The seat of judicial authority is indeed, 
locally there^ in the bdiligerent country, according to the 
l^aown law and practice of nations : but the law itsdf has 
BO locality. It is the duty of the person, who sits there, 
to determine the questions that arise ^caedy as he would 
determine, the same questions if sitting in the neutitd eoun« 
try whose rights are to be adjudicated up<Hi.(°^) 

(0 Cranch 4, 295* Hudion et aL vs. Goestier. Vide 1 J^Afwon, 47i« 
'Wkeelwright v. Depeyster^ Contra, In that case it was determined that 
prize courts cannot adjudicate on a prize lying in a foreign neutral port, 
or out of the jurisdiction of the captor or his ally. 

(<») 1 Hobimw, 340. The Mftria. 
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12. Thus in France, in the year 1659, the power of de** 
ciding prize-causes was vested in a council of prizes, com- 
posed of counsellors df state and masters of requests, and 
presided over by the admiral. From the decisions of this 
tribunal an appeal lay to the king in council* During the 
revolution, great confusion prevailed in the administration 
of prize law, until the re-^establishment of the council of 
prices by a decree of the eighth March, 1800, which is now 
composed of a counsellor of state, as president, and of eight 
other members, this court, which sits at Paris, deter- 
mines all litigated prize causes^ upon simple memoirs 
presented by the parties or their advocates. The delay in 
bringing a cause to a hearing cannot exceed three months^ 
where the prize has been brought into the ports of the 
Mediterranean, and two months^ if brought into any oth«r 
of the ports of France ; these periods being reckoned from 
the day on which the papers in the cause are lodged in the 
secretary's office. An appeal lies from the decisions of this 
court to the council of state* (^) 

At the first session of the council of prizes, M. For- 
talis, the commissary representing the French govern- 
ment before jt, delivered the following address, which for 
the soundness of its principles and the eloquence of its 
style merits to be recorded. 

*' A wise government, which feels the necessity of jus- 
tice, and is firmly resolved to exercise it, has called us to 
fulfil, before you, citiaens, the delicate and sublime func- 
tions of conscience* It has constituted us, as it were, the 
ministiers of a sacred alliance between policy and morality. 
^ The principles of morality are obKgatory as well up- 
on nations, as upon individuals : they form the common 
law of the universe. But between different n^itions this 
law is deficient in those sanctions by which its observance 
must be secured ; for they are, in relation to each other, 

C°) 2 Code th9 :Prifie6, 47$. 
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ill a state of nature, in that 4tate, where every individual 
is the sovereign arbiter of his own actions, and the supreme 
judge in his own cause. Hence hostilities, reprisals, and fre- 
quent wars which shake empires and ravage the world. 

** A citizen, besides the care of his own particular 
interest^ is bound to labour for the public good of his 
country. A statfe, besides the care of its own interior gov- 
ernment, is charged with the duty of contributing to the 
happiness of the human race. Do, in peace, the greatest 
possible ffood ; in warlike least possible evil: this is the 
law of nations. The principles of this law are simple : 
but in barbarous and ignorant times they were trampled 
under foot by men abandoned to the influence o{ blind and 
unregulated passions. In these latter times, those passions 
have been softened by civilization ; but the multitude and 
contrariety of diiferent interests, which the ideas of money, 
of commerce, of national wealth, and of the balance of 
power, have introduced, have become new causes of emu- 
lation, of ambition, of jealousy and of enmity. The sci* 
«ice of government not being perfected in proportion to 
t}ie conflicting interests which we have to conciliate, and 
the difficulties which we have to vanquish, it happens, that 
notwithstanding the knowledge we have acquired, we as 
yet enjoy but partially the advantages which that know- 
ledge seems calculated to secure us. 

*' The law of war is founded upon the principle that one 
nation, for its own preservation or in self defence, will, 
can, or ought, to do violence to another. It is a relation of 
things, and not of persons, which constitutes war : it is the 
relation of state to state, apd not of individual to individ- 
ual. Between two or more belligerent nations, the indi- 
viduals of which they are composed, are enemies by acci- 
dent only : they are not such as men, nor even as citizens, 
ihey are such only as soldiers. 

"Let us do justice to our philosophy^ which according to 
its fundamental truths, has repeatedly called upon the gov- 
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^i*nineiits of Europe, to stipulate for the liberty and secu- 
I'ity of commerce, and for the safety of the productions of 
the arts and private property, in time of war ; but policy^ 
which is not political right, has hitherto resisted the con- 
elusions of philosophy. It must at the same time be ac- 
knowledged that a theory, which is apparently the most 
perfect, is not always adapted to practice. The maxim of 
the wise man should be, not to aspire after that absolute 
good, which the na.ture of things and of man renders inac« 
cessible, but to seek for that restive good which is within 
pur reach, which is indicated by e^cperience, and whidi 
flows from rational principles adapted to the wants of soct« 
ety. In the new position in which the invention of the 
mariners compass and the discovery of America have 
placed the world, our commercial relations have become the 
principal source of wars. It is for the interests of com- 
merce, well or ill understood, that the earth is dduged in 
blood. 

*' A great revolution must therefore be effected in hu- 
man affairs and opinions,* before we can hope for one in 
policy. 

*' It may, in other respects, be thought that the inter- 
ruption of conmierce between belligerent nations, produces 
the good effect of connecting^ in each government, the dan- 
gers of the citizen with the dangers of the country ; commu- 
nicates to the public .interest all the force and energy of 
private interest t discourages by anticipating that waste of 
Resources which the desire of conquest and vain glory must 
Occasion ; checks projects of aggrandiizement by the cer- 
tain evils which must foUovir them ; places in opposition 
the inquietude ofthe citizen who suffers with the extrava- 
gance of the magistrate who governs ; and, finally, renders 
governments more careful in commencing wars tod more 
willing to terminate them. 

<' But whatever may be our opinion of the question,' 
whether commerce should be prohibited, or should remain 

33 
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free between the belligerent powers, there can he no dpubt 
that neutral nations, since they take no part in, the war, 
^ould continue to enjoy all the advantages of peace. 

^' In order to diminish the calamities of one of the most 
terrible scourges which can afflict humanity, the antients 
established and consecrated free cities, which sepred as the 
asylums of commerce, and in which, in the midst of the 
most bloody hostilities, industry foiuid a safe retreat. 
Since civilization has, if I may so speak, added new na- 
tions to the human race, there are always among the nu- 
merous nations that cover the globe, some who are interest- 
ed by their situation, to preserve a neutral character ; .and 
this neutrality, which is in time of war, the sole ligament 
of social relations and useful intercoyrse among men, 
should be religiously respected as a real public .good. The 
belligerent powers are, undoubtedly, authorized to watch 
over and guard against the frauds of a feigned neutrality. 
If a known enemy be always manifest, the neutral may 
Qonceal a real enemy under the robe of a friend } he is 
then struck by the law of war,, and he deserves to be. 
But let us be careful, in applying this severe law, to re- 
spect treaties, the usages consecrated by the uniform prac- 
tice of nations, and the principles which guarantee the 
sovereignty and independence of states. Policy may have 
its plans and its mysteries ; but reason ought to^ preserve 
her influence and dignity. When the arbitrary principles 
of fear and necessity govern the public councils, all is lost ! 
every species of violence desolates the earth, and blood 
flows in torrents. By inspiring terror, we may n^iomenta- 
rily increase our forces ; but it is by inspiring confidence 
that we preserve them forever. 

" I felicitate myself, in proclaiming these principles, to 
be more pai^ticularly, by my functions at your ban the de- 
positary and interpreter of the intentions of government, 
and. to be able to join my feeble voice to th^t of the elo- 
quent and enlightened minister who has already pointed 
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but in so able a manner the standard of our duties and the 
course of our labours* We have great interests to weigh, 
aid, perhaps, great errors to repair; but your knowledge 
and your zeal will preserve you above reproach. It is no 
part of our duty to adhere servilely to litigious forms, or 
to yield to disgusthig subtleties. The French captors who 
will come before you are the representatives of the gov- 
ernment ; for the privilege of cruising is only a grant un- 
der the law of war from the sovereign to the individuals 
who devote themselves to these perilous enterprises. On 
the other hand, the foreigners whose fortunes will be af- 
fected by your decisions, cannot separate their cause from 
that of the nations of whom they form a part. It would, 
therefore^ as the Roman orator formerly observed, be ri- 
diculous to pretend to decide the rights of nations and the 
world by the same petty standard which we apply to the 
disputes of kidividuals concerning the minutest article of 
property. War is a necessary, lawful, and lamentable 
right, which always leaves an immense debt to be paid to 
humanity. But let justice and peace embrace each other, 
and already the greater part of the calamities of war are 
repaired* 

*' The hero of France, now become the first magistrate 
of the Republic, has just placed his victories and his name 
•above the reach of envy, by making proposals of peace to 
the belligerent nations, and professing justice to all. Let 
us associate ourselves to the great and salutary conceptions 
of his mind. Equity is the virtue of empires. Modera- 
tion is the wisdom of great nations, as well as of great 
men. Let us be mindful that if war destroys the people, 
a false policy impedes their prosperity, and may even pre- 
vent their multiplication. We have astonished and sha- 
ken Europe by the fame and strength of our arms : it is 
time to revive her confidence by our principjes, and to 
console her by our virtues." 
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Happy would it have been for the world had these prior 
ciples continued to animate France and the other bellij^etr 
ent powers ! We should not have then seen issued those 
eclicts, by which the law of nations was traotpled upon, 
and neutrals compelled to become beUigerenU in order to 
protect their rights, whilst the calamities of war >vere ex- 
tended to every quarter of the globe. 

13. The courts. of prize in the British empire are the 
High Court of Admiralty in England, and the Vice Ad- 
miralty courts in the colonies, from which appeals lay to 
the Lords Commissioners of Appeal in pri:{:e causes, con- 
sisting of the privy qotmsellors and the judges of the courts 
of Westminster hall, 

14. The courts of prize which were established in the 
United States, during the war of the revolution were as 
follows. On the 25th of November, 1775, Congress re- 
solved that it should be recommended to the several legis- 
latures in the United Colonics to erect courts of justice, or 
to give jurisdiction to the courts then in being, for the 
purpose of determining concerning the captures of British 
property which had been authorised, and to provide diat 
all trials in such case be had by a jury, under such qualifi- 
cations, as to the respective legislatures should seem expe- 
dient ; and that an appeal should be allowed to Congress, 
or to such persons as they should appoint for the trial of 
appeals. On the 3Qth January, 1777, Congress resolved, 
that a standing committee, to consist of five members, be 
appointed to hear and determine upon such appeals. By 
the articles of confederation datpd the 9th of July, 1778, 
and ratified by all the States on the Ist March, )78l, the 
United States were vested with the sole and exclusive 
power of establishing courts for receiving and determin- 
ing finally appeals in all cases of captures. Such a court 
was established by the style of the Court of Appeals ia 
Cases of Capture f and on the 24th of May, 17?p, the cog- 
i^zance of appeals then pending before Congrcs, or the 
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commissioners of appeals consistiog of membets of Congress, 
was referred to the court of appeals thus established* The 
records and proceedings of this court are deposited in th(^ 
office of the clerk of the supreme court of the United States* 
The cognizance of all cau^ses of admiralty and maritime 
jurisdiction is now vested in the district courts, (*) from 
which an appeal lies to the circuit court where the subject 
matter in controversy is of the value of five hundred dol- 
lars^ and from thence to the supreme court where it is of 
the value of two thousand dollars. . 

By the prize act of June 26th 1812, which subsisted 

during the late war with. Great Britain^ it was provided. 

Sec* 6, that in the case of all captured vessels, goods and 

effects, which shall be brought within the jurisdiction of the 

United States^ the district cQilrt of the United States shall 

have exclusive original cognizance thereof, as in civil 

causes of admiralty and maritime jurisdiction ; and the 

«aid courts, or the courts being the courts of the United 

States, into which such causes shall be removed, and in 

which they shall be finally decided, shall and may decree 

restitution^ in whole or in part, when the capture shall 

have been made without just cause* And if m^e without 

p]!obable cause, or otherwise unreasonably, may order and 

decree damages and costs to the party injured and for 

which the owners and commanders of the vessels, making 

such captures^ and also the vessels, shall be liable* But 

these provisions seem to have been superfluous : For by 

the constitution, the judiciary power is extended to all 

cases of admiralty and maritime jurisdiction ; the law 

had already vested the jurisdiction of such cases in the 

district courts ; and it is clear that prize causes are inclu«» 

ded in this general term ; whilst courts of prize from their 

very nature and constitution are cloathed with the above 

mentioned powers of decreeing restituti(»i and awarding 

costs and damages* 

jCO 3 JMi^t Pt Sb!! ft «1. TS. Thf B^t9^ et al' 
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15. The judgments or sentences of the courts of prize, 
thus having authority to determine the validity of mari- 
time captures, are conclusive as to the title of property in 
the thing which is the subject matter of adjudication in such 
courts. A legal condemnation is therefore an essential 
muniment of the title of a neutral purchaser of captured 
property, without which he is liaUe to be evicted, (f*) 

16. Where a vessel had been captured contrary to the 
letter of the President's instructions of the 88th August, 
1812, commanding &c. not to interrupt any vessels be- 
longing to citizens of the United States coming from Bri- 
tish ports to the U. S. laden with British merchandize in 
consequence of the alleged repeal of the British order in 
council— *The ship was condemned in the court below for 
want of ^ claim : This sentence was relied on by the 
captors as establishing the fact, and consequently as de- 
priving the cargo of the benefit of exemption from capture 
as not being in a vessel belonging to citizens of the United 
States* 

The conclusive eflPect which the captors would have gi- 
ven to this sentence was founded in part on reascming which 
is technical, and in part on the operation which the feet 
itself ought to have on the human mind in proddcing a 
conviction that the claim was not filed because it couM not 
be sustained. 

A sentence of a court of admiralty is said not only to 
bind the subject matter on which it is pronounced^ but to 
prove conclusively the facts which it asserts. ^This prin- 
ciple has been maintained in the courts of municipal law 
in England^ particularly as applying to cases of idsursiaice, 

(P) 1 HobinBon, 102, Ifa* 135. The Flad Oyen. 5 So&imon, 394« 
Nostra de Conceicas. 2 Burroru, 694. Goss v. Withers. 2 Dallas, L 5. 
Miller et al. v. the Resolution. 3 Xfallas, 86. Penhallow et al. v. Bo- 
ane^s Adm. "In this last case it was determined that the district c&att 
has jurisdiction to carry into execution a deoj^e of the late coAgfef- 
sional Court of Ck>xnmi8sioner8 of.i^f^al in prizQ jpauses. Fide 4 ,^^ 
6«>Mon, 360. The Picimento. ,_ . 
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and has been adopted by the Supreme Court of tl^e United 
States.(4) Its applicsition to this case was considered. 

The ship was not condemned by the sentence of a fo- 
reign court of admiralty, in a case prior to and distinct 
from that in which the cargo was libelled. She was com- 
prehended in the same libel, with the cargo. The whole 
subject formed but one cause, and the whole came on to- 
gether for adjudication before the same judge. By the 
rules of the court the condemnation of the ship was inevi- 
tablej not because in fact she was enemy's property, but 
because the fact was charged, and was not repelled by the 
owner, he having failed to appear and to put in his claim. 
The judge could not close bis eyes on this circumstance ; 
nor could he, in common justice, subject the cargo, which 
was claimed according to the . course of the court, td the 
liabilities incurred by being carried in a hostile bottom. 
In the same cause, a fact not controverted by one party 
(who does not appear), and therefore as to him taken for 
confessed, ought not, on that implied admission, to be 
brought to bear upon another who does appear, does con- 
trovert, and does disprove it. The owners of the cargo 
had no control over the owners of the vessel. The for- 
mer coyld not force the latter to file a claim, rior could 
the latter file a claim for the former. The evidence that 
the ship was the property of a citizen of the United States 
could Qot be looked into so far as respected the rights of 
her owner, because he was in contumacy ; but the owner 
of the cargo was not in contumacy. He was not culpable 
On account of, and therefore ought not to suffer for, 
the contumacy of the ship owner. That contumacy in 
reason and in justice ought not to have prevented the 
court below from looking into the testimony concerning 
proprietary interest in the ship, so far as the rights of 
other claimants depended upon that interest. If we rea- 
son from analogy, we find no principle adopted by the 

(<?) Crt>udson and others, vs, Leonard. CrancVs Rep, 
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municipal courts of law or equity which, in its applicatiofi 
to courts of admiralty, would seem to subject one claim- 
ant to injury from the contumacy of another, A judg- 
ment against one defendant for want of a plea^ or a de- 
cree against one defendant for want of an answer, does not 
prevent any other defendant from conte^sting, so far as res- 
pects himself, the very fact which is admitted by the ab- 
sent party. No reason exists why a different rule should 
prevail in a court of admiralty. 

If the court below was not precluded by the non-cIaJm of 
the owner of the ship from examining the fact of ownei * 
ship, so far as that fact could affect the cargo^ it would not 
be contended that an appelate court mightnotlrkewise exa- 
mine it* 

This case is to be distinguished from those which have 
been decided on policies of insurance, not only by the cir- 
cumstance that the cause respecting the ship and the cargo 
came on at the same time^ before the same court, but by 
other differences in reason and in law which appear to be 
essential* 

The decisions of a court of exclusive jurisdiction are 
necessarily conclusive on all other courts, because the sub- 
ject matter is not examinable in them* With respect to it- 
self, no reason is perceived for yielding to them a farther 
conclusiveness than is allowed in the judgments and de- 
crees of the municipal courts of common law and equity. 
They bind the subject maUer as between parties and 
privies. 

The whole world, it is said, are parties in a prize cause, 
and therefore the whole world is bound by the decision* 

The reason on which this dictum stands will determine 
the extent of its application. Every person may make 
himself a party, and appeal from the sentence. But notice 
of the controversy is necessary in order to become a party, 
and it is a principle of natural justice, and of universal ob- 
ligation, that before the rights of an individual be bound by 
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a judicial sentence, he shall have notice, either actual or 
implied, of the proceedings against him. Where theses 
proceedings are against the person, notice is served person- 
ally, or by publication ; there they are in rem^ notice i$, 
served upon the thing itself* This is necessarily notice to 
all those who have any interest in thd thing, and is reason- 
able because it is necessary^ and because it is the part of com* 
mon prudence for all those who have any interest in it, 
to guard that interest by persons who are in a situation to 
protect it. Every person therefore who could assert any 
title to the vessel, had constructive notice of her seizure, 
and may be fairly considered as a party to the libel. But 
those who had no interest in the vessel which could be as- 
serted in the court of admiralty, had no notice of her seiz- 
ure, and, can on no principle of justice or reason, be consi- 
dered as parties in the cause, so far as respects the vessel* 
When such a person is brought before a court in which the 
fact is examinable, ho sufficient reason is perceived for pre- 
cluding him from re*examining it. The judgment of i 
court of common law or the decree of a court of equity 
would, under such circumstances, be re-examinable in t\ 
court of common law, or a court of equity ; and no reason 
is discerned why the sentence of a court of prize, ufider th^ 
same circumstances, should not be re-examinable in a 
court of prize. 

This reasoning is not at variance with the decision that 
Ae sentence of a foreign court of admiralty condemning a 
vessel or cargo as enemy's property, is conclusive in an ac- 
tion against the underwriters or a policy in which the pro- 
perty is vTarranted neutral., ,Itis not at variailce with that 
wcision, because the question of prize is one of which courts 
i>f municipal law have no dil-ect cognizance, and because 
%^ owners of the ship and cargo were parties to the libel 
against them. 

In he case above cited, the reasons assigned for the condu- 

ivtness of a foreign sentence were— the propriety of leav- 
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ing tbc cognizance of prize questions exclusively to courts of 
prize jurisdiction; theverygi-eat inconveniencei, amounting 
nearly to an impossibility, of fully investigating such cafies in 
courts of common law ; and the impropriety of revising the 
decisions of the maritime courts of other nations whose 
jurisdiction is coordinate throughout the world. AU the 
world are parties iii an admiralty cause. The proceedings - 
are in rem ; but any person having any interest in the pro- 
perty may interpose a claim and may prosecute an appeal 
from the sentence. The insured is emphatically a party, 
and in every instance has an opportunity to controvert the 
alleged grounds of condemnation by proving if he can the 
neutrality of the property. The master is his immediate 
agent^ and is also bound to act for the benefit' of all concern* 
ed, so that in this respective also represents the insurer* 

These reasons^ though they undoubtedly support the de- 
cision founded on them, are inapplicable to the solution of 
this question. The very foundation of the opinion that the 
insured is bound by the sentence of condemnation is, that 
he was in law a party to the suit^ and had a full opportu- 
nity to assert his rights. This decision cannot be applica- 
ble to one in which the person to be aiTected by it was not 
and could not be a party to it.(^) 

J.r. And the jurisdiction of these courts extends as weC 
to goods taken on land by a naval force, or in consequence 
of the operations of a naval force, as to property cap- 
tured on the water. As to plunder or booty in a mere 
continental land war, without the presence or interven- 
tion of any ships, it never has given rise to any legal 
question. It is often given to the soldiers upon the spot, 
or wrongfully taken by them, contrary to ntflitary discipline. 
If there is any dispute, it is regulated by the commander in 
chief. But if the jurisdiction of prize courts did not cx- 

(r) Per MmsBALt, C. J. The Marj. Supreme Court of tbc U. S. Fe^ 
bftiait T. 1815. M. S. 
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tend to a capture on shore, by a naval force, or in conse* 
quence of the operations of a naval force, the inconvenience 
would be great, to the captors ; to the claimants ; and 
to the state*^ The captors are in a miserable condition in* 
deed. The pri:z;e cannot be condemned, nor shared. Every 
officer and seaman may be liable to actions without number* 
The taking cannot be disputed. To disprove the proper- 
ty, they can only have witnesses from abroad, who cannot 
be compelled to come ; and in every action where the plain- 
tiff recovers to the smallest value, the captor must pay the 
costs. Colourable claimants might easily ruin the captors 
through their want of the means of defence* It would be 
equally mischievous to fair claimants. They could not 
have their property restored instantly, upon their own pa- 
pers, books, and affidavits. They must make formal proof, 
and the dwners or crew of a privateer might be all the 
while spending the effects. ^But to the state, the conse- 
quences would be still more mischievous. By the law of 
nations every nation Is answerable to the other for all in* 
juries done by sea or land^ or in fresh waters, or in port* 
Mutual convenience, eternal principles of justice^ the wisest 
regulations of policy, and the consent of nations, have es- 
tablished a system of procedure, a code of law, and Cou^s 
for the trial of prize. Every country sues in these courts 
of the others, which are all governed by one and the same 
law, equally knpwn to each. The claimant is not obliged 
to sue the captors for damages, and undergo all the delay 
and vexation to which he will be liable, if he i^ues by a form 
of litigation, of which he is totally ignorant, and subjects his 
property to the rules and authority of a municipal law by 
which he is not bound. In short, everv reason which ere- 
ated prize courts as to things taken jwr^ belli upon the high 
seas, holds equally when they are thus taken at land.('^ 



{•) BouglM, 591. Llndo v. Kodney et «1. It has been held that the 
jurisdiction of the prize court extends over prize goods although Jand*' 
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But in the commissions whixjh were issued to private 
armed vessels during the late war with Great Britain^ they 
were authorised, to subdue, seize, and take any armed or 
unarmed British vessel public or private, which shall be 
found within the jurisdictional limits of the United States,, 
or elsewhere on the high »eas, or within the waters of the 
British dominions 5-tthu« e^fcluding them from making 
captures on la^id* Independent of such a municipal pro- 
hibition, there is nothing to lipit the right of capture, 
or the jurisdiction of courts of prize, to property found oa 
fhe high seas pr water borne. 

18* When a capture is made, and the vessel or other 
thing captured is brought into port, it is the duty of the 
captors to deliver up to the proper officer all the papers and 
documents found on board, and to bring in. for examina- 
tion, touching the capture, the master, and one or znore of 
the principal persons belonging to the captured yesseL At 
the time when the papers found on board are delivered up, 
an affidavit is to be made that they are delivered as taken^ 
without frauds addition, subduction^ or embezzlement. It 
I8 also the duty of the captors to proceed to the adjudica- 
tion of the property before the lawful 90urt ; and if they 
omit, or unreasonably delay,, thus to proceed, any person 
claiming an interest in the captured property may obtain a 
monition against them, citing them to proceed to adjudica- 
tion ; which, if they do not do, or shew cause why the pro- 
perty should be condemned, it will be restored to the claim- 
ants proving an interest therein. And this process is often 
resorted to where the property is lost or destroyed, through 
the fiiult or negligence of the captors, in order to obtain a 
compensation in damages for the unjust seizure anddeton- 

<tti> after capture ; but not to things landed before capture. 1 JRobith 
f07i, 271. The Two Friends. This is however to be understood of a 
landing within tfce territorial limits of the court's jurisdiction ; because 
it has co^izancc of captures made on land, within the enemy's tferritory, 
pr the KqyJii^y of states permitting the exercise of hostilitiesv 
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tion* A libel is to be exhibitjed by the captors against thdi 
captured property, containing proper allegations, the exa* 
Pdinations in preparatorio of the captured persons are to be 
taken upon the standing interrogatories, and ^ monition is to 
be issued against s^il persons in general, having, pr |>retend- 
ing to have an interest, &c. citing them to shew cause ivhy 
the property should not^be condemned. A claim must be 
supported upon oath at least as to belief; and briefly states 
to whom the ship and goods claimed belong, and that the en- 
emy has no right or interest in them. The testimony upon 
which restitution or condemnation is to be decreed, must 
in the first instance, proceed from the documentary evir 
dence and the. examinations % preparatorio; and if no 
fclaim is put in, they are, of course, conclusive.(^) 

The documentary evidence consists of the papers .found 
f>n board the captured vessel, or invoked into the cause 
from some other cause* The general rule of the prize 
(Eourt is, that where there is a repugnance between these 
two species of evidence, the documents and the deposi- 
tions, the conviction of the court must be kept in equilibria 
till it can receive further proof; but it is a rule by no 
means inflexible ; it is liable to many exceptions ; the ex- 
ceptions may i^ometimes be in favour of depositions^ and 
som^tim^s, though more rarely^ on the side of the docu- 
mentary evidence. A casf may exist, in which the wit- 
nesses may appear to speak with such a manifest disregard 
to truth, that the court may decide in favour of papers bear^ 
ing upon them all the characters of fairness and veracity* 
On the Qther hand it may happen, and does more fre- 
quently happen, that the papers may betray such a taint and 
leaven of suspicion on the face of them, as will give a de- 
cided preponderancy to the testimony of the witnesses ex- 
amined, especially if these witnesses give a neural account 
of the part they took in the transaction, and in a manner sq 

(0 2 J)qna9t 23. MiUer v. th^ ResoIutiQi^ 
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distinct and clear, as to carry with it every degree of mo- 
ral probability. The propriety of this practice will be best 
illustrated by an example : Let us suppose the case of a 
ship, furnished with documents, before there has arisen 
any apprehension of a war; there could then be qo reason 
fbr the introduction of fraudulent papers : fraud is always 
inconvenient, and seldom adopted as a matter of choice : 
under such circumstances there is no particular grOund of 
suspicion against the documents. But on the other side, 
suppose that there is a war, or the apprehension of a war, 
when the documents are composed: here, in that decided, 
or in that doubtful state of things, they become subject to 
some suspicions in limine; which suspicion may be increa- 
sed by their having passed through the enemy's hands. 
The suspicions will be still further increased, if the proper- 
ty to which they relate, has continued under the manage^-* 
ment and direction of the enemy. And if in addition to 
all this, they carry such contradictions or difficulties on the 
face of them, as cannot be explained^ admitting th€ matter 
to be a fair transaction ; all or any of these circumstances 
must divest the papers of their natural credit. (**) 

It is a general rule that no evidence shall be admitted in 
opposition to the documentary evidence, and preparatory 
examinations; and the reason of the rule is, that fraud 
may be suppressed and discouraged. But the principle of 
this rule applies to cases arising in time of war. The cir- 
cumstance of existing hostilities may impose a peculiac 
obligation on neutral merchants, to keep their titles of pro^ 
perty distinct, and free from any intermixture of enemy's 
interest, even in appearance ; but where no such special 
reason exists, the principle does not apply with fequal pro- 
priety, to govern cases of an assumed character in time of 
pQace ; where the flag and pas§ have been adopted withput 

(") 1 RoUnsQii, 1. The Yiffilantia, 
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any contemplation of war, and for reasons arising out of 
the internal regulations of a foreign country.('^) 

Where a claim is interposjed^ and the court is not sativ 
fied with the original evidence, further proof is ordered* 

This privilege of further proof is forfeited by the claim* 
ant if he appears to be guilty of fraud, malsifidcs^ or unneu- 
tral conduct.(^) And the misconduct of one partner ia 
these respects, will affect his co-partners in a general part- 
nership, and render their property liable to share the same 
fate with his. So also, if the general agent of a neutral cargo 
covers enemy's property in the same vessel, though with- 
out the consent or knowledge of his principal, the proper- 
t^ of his principal is condemnable, notwithstanding it may 
be distinguished by the papers.(''') 

Further proof is either general^ and consists.of affidavits 
and documents introduced on the part of the claimants^ or 
by plea and proof. 

In the former case, affidavits on the part of the captors 
are not admitted, except under the special direction of the 
court. It is seldom done except in cases where there has 
appeared something in the original evidence, which lays a 
suggestion for prosecuting the enquiry further. But when 
the matter is foreign, and not connected with the original 
evidence of the cause, it must be under very particular cir- 
cumstances indeed, that the court will be induced to accede 
to such an application; because, if remote suggestions were 
allowed, the practice of the court would be led away from 
the simplicity of prize proceedings, and there would be no 

C) 5 iZfltoffon, 2. The Vrow Elizabeth; lb, 15. The Vrow Anna 
CaUiariaa. 6 Bobinsan, 1. La Flora. 

(») 1 Robinson, 127. The JufFrouw Anna, lb. Id5. The Vrouw. 124. 
The Welvaart. 2 Hobinson, 1. The (Jenroom. G Hobinaon, 111. The 
Graaf Bernstorff. 4 Robinaon, 32. The Jemmy. 6 Robinson, 79. The 
Mara. 3 Eobinam, 343. The Rosalie & Betty. 

(») 2 Binne^, 308, The Pbceni:^ Ins. Co. v. Pratt & Clarkson. 
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end to the accumulation of proof that would be introduced, 
in order to support arbitrary suggestions, (y) But the cap- 
tors are permitted, on a general order for further, probf, to 
/ i^ invoke papers from another vessel, not brought in for adju- 
"" dication.(') They are also permitted to invoke from other 
^.. causes depositions of the same claimants.(^) 

In the latter case, where the court order plea and proof, 
instead of admitting affidavits and documents introduced 
by the claimants only, each party is at liberty to allege in 
regular pleadings such circumstances as may tend to acquit 
or condemn the captured property, and to examine vrtt- 
nesses in support of the allegations, to whom the adverse 
party may administer interrogatories. This species of 
proof is of the most solemn nature ; it admonishes the 
parties of the difficulties of their situation, and calls for all 
the proof that their case can supply. , Condemnation 
must; necessarily ensue if this evidence is defective. No 
second reference can be made for further proof, after the 
cause has undergone a trial of this nature ; it is conclusive, 
and shuts the door against all supplementary evidence.^*) 

If the property be liable to perish or subject to deteri- 
oration, it may be sold by order of the court, and the pro- 
ceeds of th^ sale brought into court there to abide the 
final decision in the cause. (*) 

Upon appeal, the execution of the sentence is not to be 
suspended, if the party, in favour of whom the same is 
rendered, enter into a stipulation to restore the ship or 
goods or the full value thereof, in case the sentence be re- 

(y) 1 Robimon, 313. The Adnana. 3 Rohinsm^ 330. The Sarah. 

(0 6 Robinson, 351. The Romeo. 

(») 4 Robinson, 166. The Vriendschap. 

(*») 1 Robinson, 31. The Magnus. 

(c) Valin, Sur TOrdonnancc, L, 3. tit. 9. Des Prises, art. 28. 3 Ri- 
tinson^ 178. The Copenhagen. 2 X>nUo8, 40. Stoddard r. Read and the 
Squirrel. 
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Versed» If no such stipulation is entered into, the pro- 
perty is to be sold, and the proceeds brought into court to 
abide the final decision in the cause.(^) 

New and further evidence may be introduced in the 
appellate court, if upon the hearing that court should be of 
opinion that the cause is of such doubt as that further proof 
ought to have been ordered by the court below. But it 19 
not a matter of course in this court to make an order for 
further proof. When the parties are fully apprised of the 
nature of the proof which their case requires, and haVe it 
in their power to produce it, an appellate court should not 
readily listen to such an application : ^\xt when it appears 
that the parties who ask this indulgence have withheld fronx 
the court letters and other documentary testimony, which 
must be supposed in the particular case; to have been in 
their possession, they come with a very ill grace to ask 
for any further time to make out their title. Where the 
affidavits upon which further proof is asked for, are silent 
with respect to the papers which must have been in the 
claimants^ possession, and which arte deemed to hav0 
been in their possession, further proof cannot be allow- 
ed.e) . 

Costs and damages may in the discretion of the court, b< 
given to the claimants in cases of the unjustifiable seizure 
and detention of their property ; (') and they are con-» 
demned in costs and damages where they interpose claims 
manifestly groundless. So also where the seizure is justi- 
fiable on account of the misconduct or fault of the claim- 
ants, the captors are allowed their expenses, which are to 
be paid by the claimants, though restitution of the proper- 
ty be decreed- ^ 

(<») 2 BrvtmC^ Ci*. imdJdm. Law, 454 

(e) Per LrriNGSTON J. The St. LaWtcncCi Supreiiic €miirt of tift 
Xj. S. February T. 1815. M. S. 

C) I Cffrfe dea Prise?, 143, S08. 
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19* After a final sentence of condemnation, the duties, 
costs, charges, and expenditures, on the capmred property 
are to be first deducted, and (in case the capture be made 
by. a private armed vessel) two per centum on the net 
amount is then to be paid over to the collector or chief offi- 
cer of the customs at the port of the United States into 
%rhich the captured vessel is brought for adjudication, or 
to the consul or other public agent of the United States if 
the vessel is brought into a foreign port^ in order to form 
a fund for the support of the widows and orphans of d^ch 
persons as may be slain, and for the support of such perspns 
as may be wotmded, on board of private armed vessels in any 
engagement with the enemy. The remainder of the pro- 
ceeds is to be distributed among the captors according to 
any written agreement which shall be made between tJiem; 
and if there be no such agreement^ then one moiety to the 
owners, and the other moiety to the officers and crews 
of private armed vessels, to be distributed among the 
officers and crew» as nearly as may be, accordmg to the 
rules prescribed for the distribution of prize money by the 
act of April, 1800,. for the better government of the navy 
of the United States; 

The above is the provision contained in t&e prizre act 
which subsisted during the late war with Great Britain. 
Bfit by the act for the protection of the commerce of the 
United States against the Algerine cruisers, of March, 
1815, Sec. 4, it is enacted, That any Algerine vessel, goods 
or effects, whijch may be so captured and brought into port 
by any private armed vessel of the United States, duly 
commissioned as aforesaid^, may be aciQudged good prize, 
and thereupon shall, accrue to the owners, and officers, 
and men of the a^coring vessel, and shall be distributed 
according to the agreement which shall have been made 
between them, or, in failure'^f such agreement, according 
to the discretion of the court having cognizance of the cap- 
ture. 
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« 

A libel by the crew of a private armed vessel, for their 
respective proportions bf a prize, is the proper and regular 
mode tocompHa distribution: but where the' proceeds of 
a prize are in the marshall's hands, the parties entitled may 
either institute a supplemental libel in the prise court or an 
action at common law for money had and received : 
And if a marsfaall makes distribution without the orders of 
the prize court, he does it at his peril, and the court before 
issuing the order wlll^uard against fraud and imposition, 
by providing for latent claims.(*} 

20. Before we proceed to state the rtiles for the distribu- 
tion c^ prize money it is material to enquire, who are cap*' 
tors i And this brings us to consider the questions arising 
from allegations of joint capture. 

These may be alleged to have been made by public Ves- 
sels of war, or private armed viessels ; or by the assistance 
and co-operadon of land forces. 

In the first ease, that of public ships of war, they are 
entitled to share in a|)rize from the mere circumstance of 
having been in sight at l3ie time of capture and lending a 
constructive assistance. 

They are under a constant obligation to attack the enemy 
wherever seen; a neglect of duty is not to be t>resumed^ and 
therefore from the mere circumstance of being in sights a 
presumption is sufficiently raised, that they are there animo 
capiendu(^) Thus the French ordinance of June, 1757* 
art. 10, provides with regard to public Vessels of war that 
those shsdlbe considered as joint captors who shall be found 
together and in sight of the jn-ize at the time of its being 
captured* And by the act for the better government of the 
Navy of the United States, Sec. 6. art. No VII. it is enac- 
ted that, wherever one or more public ships or Vessels are 

(s) 2 J}QUa8, 37. Keane et al- v. The Gloucester. U. 174 Hender- 
son v. Clarksoiu 

0) JSynkerthoek, Q. J.T. WU 9* Xi» 1 SfbiMVH, 1^ The VtyfaeidL 



in sight at the time any one or more ships are taking aprize 
or prizes, they shall share according to number of men on 
board each ship in sight. But in the case of pri vate<armed ves- 
sels the rule of law is different ; and with respect to them, it 
must be shewn, that they were constructively assisting^ The 
being in sight is not sufficient to raise a presumption of co- 
operation in the capture. They clothe themselves with com- 
missions of warfrom views of private advantage only. They 
^re not bound to put their commissions in use on every dis- 
covery of an enemy. Therefore the law does not presume, 
}n their favour, from the mere circumstance of beiQg in 
sight, that they were there with the design of contributing 
assistance, and engaging in the coi^test. There must be the 
(mimus c,ap endi demonstrated by sonie overt act ; by some 
variation of conduct which would not have taken place, but 
with reference to that particular object,, and if the intention 
of acting against the enemy had not been eiTectually en- 
tertained. Thus the French ordinanceof January, 1706, art. 
1 and 2, provides with regard to privateers that none shall 
be entitled to share in a prize taken from the enemy, un- 
less they have contributed to the capture by fighting, or by 
making such an effort as may have compelled the enemy to 
surrender, by intimidating him or cutting off his retreat.Q 
As to land forces, they are not considered as entitled to 
share in a capture, unless they have actually co-operated 
and assisted in making it. The mere presence and being in 
^ight of dilFerept parties of a naval force is, with the ex- 
ception of privateers, sufficient to entitle them to be considr 
€rcd as joint captors } because they are always considered 
to have that privity of purposti which may constitute a 
community of interests ; but between land and sea forces 
feting independently of each other, and for different pur- 
poses, there can be no such privity presumed | and there- 

(i) JBtffikershoehf Q. J. P. L. 1. e. 18. Martens on Captures, § 32. 6 iff* 
1fimt^^64h l^'Aiiitif ip0a9,9S^ T^bpt &c. r. Tl^reo ^ri^ 
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lore to establish a claim of joint capture between them, 
there must be a contribution of actual assistance, and the 
mere presence^ or being in sight, Vfill not be sulEcient. 
^nd when there is no pre-concert, it must 'be not a slight 
service, nor an assistance rendering the capture more easy 
or convenient, but some very material service, that will be 
deemed necessary to entitle an army to the benefit of joint 
capture ; where there is a pre-concert, it is not of so much 
consequence that the service should be material, because 
then each party performs the service that is previously as- 
signed to him, and whether that is important or noit, it 13 
not so material ; the part is performed, and that is all that 
was expected ; But where there is no such privhy of design, 
and where one of the parties is of force equal to the work, 
and does not ask assistance, it is not the interposing of ^ 
slight aid, that will entitle another party to share.('') 

In all cases, the onus probandi lies on those setting up 
a capture by construction, because they are not persons 
strictly within the prize act, but let in only by the inter- 
pretation of those acting with a competent authority to in* 
terpret it* It lies with the claimants in joint capture, 
therefore, either to allege some cases in which their con- 
struction has been admitted in former instances, or to shew 
some principle in their favour, so clearly recognized and 
established, as to have become almost a first principle in 
cases of this nature* The being in sight is sufficient to 
entitle parties to be admitted joint captors, and where that 
fact is alleged, we do not call for particular cases to vlvl-^ 
thorize the claim ; but where that circumstance is want- 
ing, it is incumbent on the party to make out his claim by un 
appeal to decided cases, or at leatet to principles, which 
are fairly to be extracted from those cases. And it has 
been contended that where ships are associated in a com* 
mon (nterfriscj that circumstance is sufficient to entitle 

X^) 2 fioHnson, 53. T\m Bprdrecht, 
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(Jiem to share equally and alike in the prrzes that are made s 
but certainly this cannot be maintained to the full extent 
of these terms ; many cases might be stated in which ships 
so associated would not share. Suppose a case, that ships 
going out on the same enterprise, and using all their en- 
deavours to efTectuate their purpose, should be separated by 
storms eft otherwise, no one would contend that they should 
share in each other's captures ; there is no case in which 
such persons have been allowed to share after separation, 
beuig not in sight at the time of chasing : it cannot be laid 
down to that extent, and indeed it would be extremely in- 
commodious jhat it should ; nothing is more difficult than 
to say precisely where a common enterprise begins. In a 
more enlarged sense, tlie whole navy may be said to be 
contributing in the joint enterprise of annoying the enemy. 
In particular expeditions every service has its divisions 
and subditrisions ; operations are to be begun and conduct* 
ed at different places ; in the attack of an island there may 
be different ports, and different fortresses, and different 
ships of the enemy lying before them ; it may be necessa- 
ry to make the attack on the opposite side of the island ; 
or to associate other neighbouring islands as objects of the 
same attack : The difficulty is to say where the joint en- 
teiprise actually begins. Again^ Is it every remote con- 
tribution, given tvith intention, qr with0ut intention^ that 
can be sufficient ? That is not to be maintained ; an actual 
service may be done without intention ; or there may be a 
general intention to assist, and yet no actual assistance gi- 
ven. Can any body say that a mere intention to assist, 
without actual assistance, though acted upon with the most 
prompt activity, would in all cases be sufficient ? If per- 
sons under such claims could share, there would be no end 
to dispute ; no captor would know what he was about, 
whether in every prize be made, there might not be some 
one fifty leagues distant, woricing very hard to come up : 
in <?erving his country every captor would be left in un» 
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certainty, whether some person whom he never saw, and 
whom the enemy neyer saw, might not be entitle;d to share 
with him in the rewards of bis labour* The great intent 
of prize is to stimulate the present contest, and to encou* 
rage men to encpunter present fatigue and present danger, 
an effect which would be infinitely weakened, if it were 
Imown that there might be those not present^ and not con* 
cemed in t^e danger, who could entitle themselves to sbare» 
On these consideration^ it must ever, be held, that the prin-* 
ciple of mere common enterprise alone will not be suffi- 
cient ; it Is not sufficiently specific, it must be more limit* 
ed, nor can it be maintained that ships detached frpm the 
squadron on views immediately connected with the main 
enterprise are entitled to share. Many cases might be put> 
in which that position CQuld not be maintained* , Suppose 
a fleet going to besiege a place, and one ship detached to 
procure provisions apd stores^ which does not come up and 
join the fleet until the place is taken ; it would be very 
wrong to maintain, that such a vessel, neither present at 
the commencement, nor at the conclusion of the enterprise^ 
could be entitled to share ; it has been decided ip practice, 
that she would not ; and the distinction taken was this^ that 
if the ship was sent off for concrmon necessaries, after the 
operations, had began, or if she returned before the object 
was accomplished, she should be permitted to shave, and 
not otherwise)* though her absence was occasioned sole- 
ly for the purpose of procuring necessaries for the service* 
Then the limitation ingrafted on the first principle, namely^ 
that the deta£.hment is made for an object immediately 
connected, with the service is not sufficient, something more 
must be added, and that must be the being in sight. 

SI. By the act of the 23d April, 1800, for the better go- 
vernment of the navy of the United States, it is enacted, 

Sec. 5. That the proceeds of all ships and vessels, and 
the goods taken on board of them, which shall be adjudged 
good prizc; shall, when of equal or superior force to the 



vessel or vessels making the capture, be the sole property 
of the captors : and tpheii of inferior force, shall be divided 
equally between the United States and the officers and 
men making the capture* 

Sec. 6. That the prize money, belonging to the officers 
and men shall be distributed in the following manner: 

I. To the commanding officers of fleets, squadrons, or 
single ships, three twentieths, of which the commanding 
officer of the fleet or squadron shall have one twentieth, 
if the pilze be taken by a ship or vessel acting under bis 
command, and the commander of single sbips, two twen- 
tieths ; but where the prize is taken by a ship acting inde- 
pendently of such superior officer, the three twentieths shall 
belong to her commander. ' 

IL To sea lieutenants, captains of marinesy and sailing 
masters, two twentieths; but where there is a eaptain, 
without a lieutenant of marines, these officers shall be en* 
titled to two twentieths and one third of a twentieth, which 
third in such case, shall be deducted from the share of the 
officers mentioned in article No. Ill* of this section. 

III. To chaplains, lieutenants of marines, surgeons, pur- 
sers, boatswains, gunners, carpenters, and masters mates 
two twentieths. 

IV. To midshipmen, surgeons mates, captains clerks, 
schoolmasters, boatswains mates, guhnets mates, carpen- 
ters mates, ship's stewards, sail makers, masters at arms, 
•armourers, cockswains, and coopers, three twentieths and a 
half. ' 

V.v To gunners yeomen, boatswains yeomen, quarter 
masters, quarter gunners, sail-makers mates, serjfeants and 
corporals of marines, drummers, fifers, and exti'a petty offi- 
cers, two twentieths and a half. 

VI. To seamen, ordinary seamen, marine*, and all 
other persons doing duty on board, seven twentieths. 

VII. No commander of a fleet or squadron shall be en- 
titled to receive any share of prizes taken by vessels not 
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tmder his immediate command ; nor of such prizes as may 
have been taken by ships or vessels intended to be placed 
under his command, before they have acted under his im- 
mediate orders ; nor shall a commander of a fleet or squad* 
ron, leaving the station where he had the command, have 
any share in the prizes taken by ships left on such station, 
after he has gone out of the limits of his said command. 

22. By the laws of the United States, no reguladon has 
been adopted as to the distribution of prize money between 
different private armed vessels, joint captors ; and of <:our8e 
this distribution must be governed by the general rides of 
the prize jurisdiction. Upon general principle it woidd 
seem reasonable in cases of joint capture that the distribu- 
tion should be according to the relative strength of the cap* 
turing ships. In that proportion, the intimidation of the 
enemy leading to a surrender wbiild ordinarily be supposed 
to exist where no battle should be actually fought ; and in 
casesof actual battle the degree of injury done tofthe enemy 
would be estimated in the same manner. And in a mid- 
dle class of cases, where one ship was actually engaged and 
the other only in general co-operation, the ultimate surren- 
der might well be attributed as much to the despair of es- 
cape from the combined force, as the imnaediate injury 
from the engaging force. And indeed to attempt a dis- 
crimination founded upon diiferent degrees of exertion 
would be very difficult if not wholly impossible in practice. 
Bynkershoek therefore,, (and he alone is great authority) 
lays down the rule that the parties shall in joint captures 
a^are in proportion to their respective strength.(*) And 
this is apprehended to be the rule established in the prize 
courts of England and France ; and perhaps forms the basis 
of the rule of distribution among the other maritime pow- 
ers of Europe (*") In the manner of estimating this rela- 

<») a. J. P. c. X%. 

(») 2 TamtonU Hep. 7, Buckworth y. Tucker. 
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tive strength a great diversity^ of regulations exists*. Vali;i 
statesthat in Fi*ance the mode' varies in three classes of cases 
of joint capture ; 1st. Between a public ship an^ a privateer 
the distribution is in prbportion to the number of guns ; 
8d. Between privateers^ in proportion to the- force and 
equipments and the calibre of the guns of the respicctive 
ships, and the estimate in this case depending upon such he- 
terogenous and complex combinations, is reduced to a unity 
of denomination by an arbitrary valuation of the component 
parts; 3df Between public ships inproportion to the number 
and calibre of their respective batteries of cannon. In En- 
gland, no statute regulation exists as to privateers ; and 
therefore their claims are settled by the general law of 
relative strength. This relative strength is to be measured, 
as has been settled by solemn adjudications in the common 
law and prize courts, by the number of men on board each 
8hip.(°) This rule has the advantage of great practical 
aimplicity and general equity. It seems bottomed on the 
soundest sense, ai^d places the relative force in the power 
^d activity of animated beings, in which it must always 
ultimately reside, rather than in the mere instrumects, 
^hich without such power and activity would he useless 
and unavailing.(°) 

. .28. At least as early as the year 1^08, by the British 
statutes, one eighth of all pri?:es made by ships under the 
command of a flag was giveti, To the flag officer or officers 
being actually on board or directing' or assisting in the cap- 
ture.(P) Upon the construction of this clause it was held 
that actual direction or assistance was not necessary, and 
that the mere circumstance of holding a flag commission 
and the authority in virtue thereof to direct and assist in 
the operations of a fieet^ was such a constructive direction 

(") DQUfflaSf 311. Roberts v. Hartley. 

(o) Per Stobx J. The Castigatop and Fame. Circuit Court of the V, 
tS. fop the Massachusetts District, October T. 1813. M. 5. 
(p) Mobmon'f CoU^tunea Maritima,2V^ Note* 
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or assistance as entitled the commander to share^ sdthough 
he had never joined the fleet, or given any order, or done 
any other official act in quality of commander. In point of 
fact therefore the commander claimed his share of all pri* 
zes, made from the date of his commission to the termina* 
tion thereof* This extensive right was deemed injurious 
to the service, and at length in 1744, was taken from the 
flag officer in a variety of cases : Ist* Where prizes were 
made by ships on a station before he arrived Vithin the 
limits of his command; 2dly. Where prizes were made 
by reinforcing ships before their arrival within the limits 
of his command: and 3dly. Where prized were made by 
ships on a station, the flag officer of which was returning 
home, after he had got out of the limits of his command. 
In all other cases the right stood upon the general clause 
and extended to all prizes made by. ships under his com* 
xnand. In 1756, these restrictions were somewhat varied^ 
and the form then adopted continued in use until the year 
1803. In the regulations of 1756 the flag officer is denied 
a right to share : 1st, In prizes made by ships on a sta** 
tion, where he is sent to command, before he arrives at 
the place to which he is sent, and actually takes upon him 
the command ; 2dly, In prizes^ made by a reinforcing 
squadron, before it shall arrive within the limits of the 
command of the superior flag officer and actually receive 
some order from him; and 3dly, In prizes made by ships 
left behind to act under another command, when aflagoffi* 
cer is returning home from a station. (4) 

64. Upon the construction of these regulations it haa 
been held, that a flag officer is not entitled, who has resign* 
ed and accepted under another distinct command, or has 
been superseded at the time of the capture ; nor where the 
capturing ship has been detached by the admiralty upon a 

(') 1 R Bl 261. Johnstone Y. Margetson. ZM99mid JPvL 257. NeU 
son r. Tucker* 4 Eoif, 338. 
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secret service ; nor where the capturing ship has made the 
capture without the limits of the station without orders ; 
Bor where the flag officer has returned home for tempora- 
ry purposes, leaving his squadron behind on the station ; 
nor where there has been d temporary suspension of the 
command, as by (he ships going into another station for re* 
pairs, and acting while there under another command«(') 
But in all casesy aot within the exceptions of the articles of 
1756, the general rule prevails, that the flag officer actually 
in command, shall receive the flag eighth : And therefore, 
if he be actually in command, he is entitled^ although he 
has not given any orders, and the capture was made under 
orders from a former flag officers And it matters not whe* 
ther the actual command be by direct appointment or b; 
devolution in the course of the service^C) 

Such are the most important distinctions which have 
been recognized under the prize acts and proclamations of 
Great Britain. And it is impossible for the attention not 
to be forcibly struck with the exact resemblance which the 
provisions of the act of March 2d, 1799, sec. 6. bear to 
them. The distinctions which haVe been made under them, 
reflect light on this subject, and were obviously in the 
view of Congress in framing our own statutei^. 

25. As such they were applied to the decision of the 
following case. During the late war, the frigate Che- 
sapeake, commanded by Captain Evans, the brig Argus, 
and the frigate United States, commanded by Commodore 
Decatur, were attached together as a squadron, under the 
command of the latter, by orders from the navy depart- 
ment of the 9th September, 1812. On the 6th October, 
Commodore Decatur gave the captain of the Chesapeake 

(0 1 ff. JBl. 265. In Notis. 1 jff. BL 261. Johnstone v. Margetson: 
3 Bos. 6f Pid. 257. Nelson v. Tucker. 4 East, 238. Vide the Ann. 3 
HoHnson, 60. 6 East, Harvey v. Cooke. 4 Robimon, 662. The Orion. 
8 Eaau 502. Holmes y. Kalner. 

(0 4 Ea$t, 262. Keith v. Pringle, 
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sailing orders for a cruize, and soon afterwards sailed from 
Boston, and captured the British frigate Macedonian, in a 
memorable engagement, returned with his prize to the 
\United States, previous to the sailing of the Chesapeake^, 
and was blockaded by a superior force of the enemy. On 
the 2;8th November, the Secretary of the Navy addressed 
a letter to the Captain of the Chesapeake, directing him to 
Weigh anchor and proceed as h(' hcid been dire<Ued by Com' 
modore Decatur to xuhose squndron he was attached^. The 
Chesapeake sailed in December, captured the prize in 
question, and returned from her cruize in April, when 
Captain Eyans immediately, reported his cruize to Com* 
modore Decatur as his commandi^ig officer. 

It was contended on behalf of th^ defendant, 1st, That 
the Chesapeake at the time of the Capture was acting inde- 
pendently of a superior officer within art. No. I. of sec. 6. 
of the act of the 23d April, 1800; or 2d, TThat Commo-^ 
dore Decatur had left the station, where he bad the com- 
mand at the time of the capture, within art* No. VII. of 
the same section. ^ 

As to the first point, the court thought it extremelv 
clear that in no sense could the Chesapeake be considered 
at the time of the capture, as acting independently of a su« 
perior officer. Actual presence of the superior officer at 
the time of the capture, is neither supposed nor required 
by the law. It is sufficient if the ship be not detached on 
a separate service by the government, but remain under 
the command, and subject to the orders of the superior of- 
ficer. In such a case the superior officer is deemed to af- 
ford constructive assistance, and is responsible for his 
squadron, however far he may be removed froni the scene 
of action. 

The second question was whether Commodore Decatur 
had left the station where he had the command at the 
time of capture. In order to lay a foundation for the ar- 
gument on this h^ady it was necessary to shew that he had 
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a station assigned to him ; for otherwise it is impossible 
to conceive how he could have left it. Now in the sta« 
tute, a station necessarily includes the idea of local lim<* 
itSf It presupposes certain boundaries of place and com- 
mand, beyond which the squadron could not lawfully pro- 
ceed in their cruize* Such is the uniform meaning of the 
'word in the British naval code, and it would be difficult to 
assign it another meaning in our own statute, without in- 
volving absurdities in construction* In point of fact, no 
station was assigned to Commodore Decatur. His orders 
were of the most unlimited nature. * He was at liberty to 
go where he pleased, consistently with the great object of 
annoying the enemy. The exception then> supposed in 
the statute, the casus faderis^ if the expression maj be 
used, did not arise. The irresistible conclusion was^ that 
as the exceptions of the statute did not apply, the case feU 
within the general rule, and Commodore Decatur was en* 
titled to the flag twentieth of the proceeds of the captured 
vesseL(^) 



(t) Per Stomr, J. Decatur v. Chew. Circuit Court of the U. S. for 
Mauachusetts Pistricn October T. 1813* M. S. 
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CHAPTER %. 



Of the effects of a treaty of peace on questions of 

prize. 

1* An armistice, truce, or other suspension of hostili** 
lies^ binds the contracting parties from the date of its con* 
elusion ; but it cannot have the force of law with regard to 
citizens or subjects of each, until it is solemnly published : 
And as an unknown law imposes no obligation, it binds 
those citizens or subjects only from the time it is notified 
to them* So that, if before such notification, they should 
have committed any act of hostility, they are not punishable 
therefor. But as the sovereign is bound to fulfil his en- 
gagements, he is obliged to restore prizes made subse- 
quent to the period when the suspension of hostilities is to 
take effcct.(») 

2. So also of a treaty of peace. It binds the contract- 
ing parties from the date of its conclusion, and they are 
obligated to carry it into immediate execution* Hostilities 
are immediately to cease, unless there is a stipulation to 
the contrary. But it binds the citizens or subjects of each 
party only from the time it is notified to them. They are 
consequently not responsible for hostilities committed by 
them before receiving this notice. But the sovereign is 
bound to compel the restitution of all prizes made subse- 
quent to the time when the pacification is to take eiFect.(^) 

{») yatteU L. 3, c. 16. J 839. 

C) lb. L. 4. Ct 3* $ 34. % Dallas, 40. Bw et al. v, th$ Speedwell. 
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3. Bu€*those, who by their fault, are ignorant of the con- 
clusion of an armistice or peace, although they may not be 
liable to punishment, are responsible for the damages occa- 
sioned by their own want of diligence. Mere negligence, 
and above all slight neglect, levis culfia^ niay^ to a certain 
extent, exonerate from pemi responsibility, and certainly 
does not merit the same punishment with fraud; but can- 
not dispense the party from the obligation of repairing the 
injury he has committed. If an act of mischief be done 
by the officers of the sovereign, though through ignorance, 
in a place where no act of hostility ought to have been ex- 
ercised, it does not necessarily follow that mere ignorance 
of that fact would protect the officers from civil responsi- 
bility. And it has been held in England, that if by arti- 
cles a place or district was put under the king^s peace, and 
an act of hostility was afterwards comn^tted therein, the 
injured party might have a right to resort to a court of 
prize ; to shew that he had been injured by this breach, 
and was entided to compensation ; and if the officer acted 
tl]];ough ignorance; his own government must^ protect him : 
for it is the duty of government, if they put a certain dis- 
trict within the king's peace, to take care that due notice 
shall be given to those persons by whose conduct that 
peace is to be maintained ; and if no such notice has been 
given, nor due diligence used to give it, and a breach of 
the peace is committed through the ignorance of those per- 
sons, they are to be borne harmless at the expense of that 
government whose duty it was to have given that no- 
tice.(*^) But it Iv^s likewise been determined, that the ac- 
tual wrong doer is the only person compellable to proceed 
to adjudication, or answerable in damages, in the prize 
court; and that no suit can be commenced against the 
commander of the station not privy to the fact, on account 
of hostilities wrongfully committed. (•*) 

<<^) Vattel, L. 3. c, 16. J 239. 1 JRobinmi, 179. The Mentor, {^) Jlnd. 



4. In order to avoid these questions it is a frequent prac* 
tice to stipulate in the pireliminaty articles of peace for « 
cessation of hostilities at certain times in different placesp 
and for the restitution of property taken afterwards ; and 
this as well within^ ad beyond, the period assigned for th^ 
ratification of the preliminary articles themselves* Th^ 
same provision is afterwards inserted in the definitive trea«^ 

In the case of such a stipulation^ there can be no doubc 
as to captures niade in a particular latitude after the period 
stipulated, that they must be restored, whether the captor 
knew of the peace or not. But as to a capture made before 
that period by a captor having notice of the cessation of 
hostilities, the authorities are divided upon the question 
whether the captured property should be restored. Upoa 
principle it would seem that as the periods stipulated are 
substituted instead of the date of the treaty itself for the 
cessation of captures, they ought to be considered as if madei 
Jldgrante bellovrhtre they take place before the expiration 
of the time^ limited in the particular latitude* Such is the 
opinion of M. Bonnemant, in his coiimientary on D'Ha- 
breu. But on the other hand it stay be svid that the ob** 
ject of such stipulationij is to supply the defect of positive 
notice by furnishing a rule of presumptive evidence in its 
stead, and that where the knowledge of the fact that hosti- 
lities have actually ceased is brought home to the party^ 
there is no such defect to be supplied. The legal presump- 
tion is overthrdwln by the positive fact. Tliis is the opinion 
of Valin,(9 which was adopted iii practice by the council 
of Prizes at Paris in deciding upon captures of British and 
Austrian vessels made after the treaties of Amiens and 
Luneville, but before the expiration of the periods limited 

(<:) 5 Bobituon^ 189. The Adolphtts Frederick in the Elsi^bc* ^ 
BrorwrCs Civ, & Mm- Law^ 34?6. 

(0 Valirtf Tralt^ des Prises, c, 3. no. 5. 
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for captures, In cases where it was positively proved that 
the French captors had notice of the existence of peace. («) 

5. It has been determined that such a stipulation ex- 
tends to recaptures as well as to original captures. 

Thus by jh« late'^ treaty of peace between the United 
States and Great Britain, signed at Ghent on the 24th De- 
cember, 1814, and ratified on the 18th February, 1815, it 
was reciprocally agreed that all vessels and effects which 
should be taken after the space of twelve days from the 
ratification, upon all parts of the coast of North America, 
from the latitude 23 N. to 50 N. and as far eastward in 
the Atlantic ocean as the 36th degree of W. longitude, 
should be restored on either side. A vessel, originally 
British, was captured by a private armed vessd of the U- 
nited States on the 8th January, 1815, and recaptured on 
the 7th March by a British ship of war. 

There were three parties before the court t the officer 
and crew of the British ship of war claiming salvage as for . 
a recapture of British property; the original owners pray- 
ing the vessel to be delivered to them on payment of sal- 
vage ; and the owners, officers and crew of the American 
privateer pleading the second article of the treaty of peace. 
It was admitted that this vessel was seized before the time 
limited for captures had expired, and was recaptured after 
thiit period.. It was argued therefore on behalf of the 
owners of the American privateer, that this vessel became 
theirs by the original capture, and that the subsequent re- 
capture was not lawful under the treaty, and that conse- 
quently the vessel ought to be restored to them. The ori- 
ginal Briti-ih owners, on the other hand, contended that 
the recapture was lawful, and claimed restitution under 
their former title. 

It was argued that the British prize acts directed that if 
any vessel taken as prize shall appear to have belonged Xm 

(«) Jzu?u, I^art 2, c. 4. art. 1. § 12. 
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any of his majeaty's subjects, and to have been before ta- 
ken by the enemy, and retaken, it shall be restored to the 
former owner on the payment of salvage. But the court 
was of the opinion there was no foundation for the argu- 
ment deduced from that clause, which is merely a domes- ' 
tic regulation to settle the question which arises Between 
the original owner and the recaptor. In general, the Bri- 
tish owner receives his property,' and the recaptor receives 
a salvage* In some. few cases, as where a vessel has been 
fitted out as a ship of war, and consequently the danger of 
the recaptor is the greater, the recaptor is rewarded with 
the whole. The mere municipal regulation of an act ©f 
parliament cannot be intended to affect, nor can it legally 
afiect, the rights of foreign nations. They must be deci- 
ded by the general law of nations, and by particular trea- 
ties. 

It had farther been argued, and a great deal of learning 
had been displayed to support the argument, from civilians, 
writers upon the law of nations, and the English lawyers, 
that the first captors had no title or right to this vessel un- 
der their seizure, till a legal adjudication ; that, till then, 
either no right whatever accrued, or at least only to the 
state, and that therefore the owners of the privateer had 
no interest to entitle them to claim ; that as hostilities were 
extended by the treaty, in some parts of the world to one 
hundred and twenty days after the ratification, within 
which period this recapture was made, that the state of 
war s):ill subsisted, and this very privateer might have been 
actually employed in capturing British ships at the time 
when ^he owners appeared as claimants ih a British court 
of prize ; and finally^ that the treaty not having specified 
recaptures, did not extend to theiki. 

The rule as to the precise time when the right of the 
captor shaU vest, and which is understood to be the same 
in the United States as in Great Britain, is chiefly a regu- 
lation as betiirecn the state ^nd the captor. As capturing 
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sbips, vhethcr belonging to the ptate or to individoals, act 
•s a part of ^e public force, it is not a question here mere- 
ly with the individual captors themselves but with the na« 
tion at large, and it is .not affected by any such internal re- 
gulation. The rpk was moreover introduced to prevent 
ihe rigl|t of recapture from being defeated by transfers to 
neutrals' imn^ediately qpon the seizure. To ^ve the ori* 
^inal owners the chance of recapture, it was held that such 
transfers were npt, valid till after condemnation. In trut|i 
jthe right is complete ppon the capture, as has been observr 
ed by writers of authority, since there is a just tide, that 
of war, the animus, posaidendt under that titlei and the acr 
toal possession, which is sufficient to constitute a perfect 
ri^ght, under all general principle^ of law* The extension 
of thQ time was introduced by mutual consent and practice 
for particular purposes, and is merely arbitrary, as is evl- 
dent from the fluctuation which has preyailed relating to it, 
in the varying and successive, ruJes of twenty-four hours,. 
p( infra praeeidia^ and other such securities, tiU it finally 
fettled down into the condemnation. 

But, without entering farther into these x^ice and ab: 
IBtract questions, it is sufficient for the present purpose^ 
that by the capture, tl^e privateer acquired a legal right of 
possession, which is undeniable. It was admitted that the 
vessel was taken in time of war, frona an enemy by a ship 
pf war, regularly commissioned; a lawful possession was 
t;herefore admitted. After the time fixed by the treaty, 
within th<* respective limits assigned^ a state of peace sobf 
listed between the two covmtries, as absolute and complete 
as if no farther hostilities could be any where exercised^ 
sind as if the treaty had been concluded for a century. 

The true question then was, whether a lawful possession 
can be divested by an hostile force in time of peace? Mere* 
ly. to put this question is sufficient to answer it. Peace is 
that state in which rights are discussed and claims made 
grnic^bly, and by the ordinary proceedings of courts ef 
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)av ; to 3ettle them by violence is peculiar to a state of war* 
The restoration of peace annuls all modes of force i they 
become unlawful Thete can be no lawful fighting in time 
of peace. The question is not limited to this particular 
case. Here indeed there was no shedding of blood, but 
it was a seizure by force^ a mere submission to a superior 
power. If it was lawful s6 to take a vessel, it would be 
equally lawful to apply force in case of resistance* A. re- 
capture might equally be made by a battle. Any of tho 
British ships of war under the same circumstances, might 
be retaken from the Americans, or any of theirs might be 
retaken by the British in the most sanguinary engagements. 
If nothing short of a sentence of condemnation could ex* 
tinguish the right of recapture it might e^ist to a very lofig 
and indefinite period* Ships taken in the East Indies 
might be a twelve-month or more before they could get 
home to be condemned. Can that be a state>of peace in 
which ships might lawfully engage, or in which scenes of 
bloodshed between the vessels of two nations might law^ 
fully be exhibited ? Can such a state subsist after it has 
been expressly agreed by a treaty that all hostilities shall ' 
cease ? Is the forcible capture of a vessel, or is it not, an 
act of hostility ? If it is, it is prohibited by the treaty. 

It was said that the treaty does not stipulate that ves* 
sels recaptured shall be restored^ The words are as gene- 
ral as possible. 1)7he restitution is not confined to vessels 
^' belonging to the subjects of the United States, "^ expres- 
sions to be fpund in many treaties, and which, or some- 
thing equivalent, would probably have been introduced, if 
such had been the meaning of the two governments, but 
the words are, *^ all vessels and effects." To say that a 
recapture is not a capture is a mere finesse and ei|uivoca- 
tion. Such recaptures, a3 well as other Captures, are li- . 
terally comprehended under the treaty; they are "ves- 
sels and effects which have been taken" since the tin^e li« 
mitedt 
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Independent of the hostility of the^act of recSpture, and 
bf any particular stipulations in the treaty, the right of pos- 
session in the captor was completed by the intervention of 
pieace, and all right of recovering in the original owner was 
barred — The uti possidetis is the basis of every tveaty of 
peace, unless so far as it is otherwise agreed. AU things 
continue in the state in which they are found when the 
treaty takes effect, unless it is declared otherwise — Where 
the tree falls there it must lie. All the ruloe to determine 
when the title by capture is final are founded upon one 
principle laid down by Grotius, that the capture is complete 
when all hope of recovery is lost ; but all hope of recovery 
is certainlv lost when the recoverv becomes unlawful. The 
conclusion of a peace is therefore as effectual for that pur^ 
pose,, as carrying infra prcesidifi^ condemnation, or any oth- 
er circumstances which have been fixed upon. Martens, 
and other writers, who had been quoted, adiriit, that peace 
gives the final and perfect title to captures. And with 
respect to a supposed recovery of this vessel to the former 
^ wrier by a sort of postliminium, it is justly observed by 
Vattel. (Liv. III. Ch. 14. § 226) that** since the things 
©f which the treaty of peace says nothing, continue in the 
3tate'in which they were found at the moment when the 
peace was concluded, and are tacitly ceded to the pos- 
sessor, the right oi postlitninium has no place after peace is 
concluded ; it relates entirely to the state pf war." 

An argument had been raised^ and much compassion ex- 
cited, by a supposition, that, if this'prize was restored, the 
British master and crew found on board must be restored 
likewise to a state of captivity* For this there was no 
foundation whatever. The treaty provided that from the 
ratification ther^ shall be an universal peace between the 
people of the respective countries, and they can no longer 
hold each other in a state of captivity. 
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Restitution was therefore decreed to the American pri* 
vateen(**) 

6. A treaty of peace has the effect of quieting all titles 
of possession arising from the war.(^) Therefore where 
a question arose as to the title of a neutral purchaser un- 
der consular and other condemnations, it was held that the 
intervention of peace had the effect of curing whatever de- 
fects might otherwise exist in such title* It was admitted 
that as to the enemy it would have this effect, and that it 
would not be lawful to look back beyond the general am- 
nesty, to examine the title of his possession. But if the 
vessel, or other thing, has been transferred to the subject 
of anqther country, he also will be entitled to the same ben* 
efit from the treaty, as the captor himself would have been, 
if he had continued in possession. For otherwise it could 
not be said that the intervention of peace would have the 
effect of quieting the possession of the enemy i because if the 
neutral purchaser was to be dispossessed, he would have 
a ri^ht to resort back to the belligerent seller, and demand 
compensation from him. Neither will the supervening 
of a new war disturb the title. It can have no effect on 
neutral purchasers who stand in the same situation as be- 
fore. Those purchasers, though no parties to the treaty, 
are entitled to the full benefit of it; because they derive 
their title from those who are.(^) 

7. We have before seen that in order to induce the con- 
fiscation of enemy's property, found within the territo- 
ry of the belligerent state at the declaration of war, some act 
of the government, other than the declaration itself, is es- 
sential; and that such property might be claimed upon the 
termination of hostilities, unless previously confiscated. (^) 

(h) Pep Dr. Cboke. The Legal Tender. Vice Admiralty Court at* 
Halifax, April, 20th, 1815. 

Q) fattel, L.4. c. 2. § 22. 

(»') 6 Robinson, 138. The Schoone Sophie. 
. (0 Chapter 1, J 3, 
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It has also been determined that where a vessel had been 
captured, and restored with costs and damages, but no fur- 
ther proceedings took place at the time in consequence of 
the breaking out of war with the claimant's country — ^his 
rights revived on the return of peace; no step being taken 
in the interval of war declaratory of the forfeiture of those 
rights to the government. The intervention of hostilities 
puts the property of the enemy in such a situation that con* 
fiscation may ensue ; but unless some step is taken for that 
purpose, unless there is some legal declaration of the for* 
feiture, the right of the owner revives on the return of 
peace»(") 

(") Edwards, 6^. The Keustrs Senomde Los Dolorevr 
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No. I. 
Better from sir w. scott and sir j. kichOll^ 

TO MR. JAY. 

sir, 

I HAVE the honour ef sending the paper drawn up by 
Dr. NichoU and myself; it is longer and more particulaf 
than perhaps you meant ; but it appeared to be an error 
on the better side, rather to be too minute^ than to be too 
reserved in the information we had to give ; and it will be 
in your excellency's power either to -apply the whole or 
such parts as may appear more immediately pertinent to 
the objects of your inquiry. ^ 

I take the liberty of adding, that I shall at all times think 
myself much honoured by any communications from you^ 
cither during your stay here, or after your return, on any 
subject in which you may suppose that my situation can give 
me the power of being at all useful to the joint interests 
of both countries ;— If they should ever turn upon point9 
in which the duties of my official station appear to me to 
impose upon me an obligation of reserve, I shall have no 
hesitation in saying, that I feel them to be such : On any 
other points, on which you may wish to have an qpinioa 
ef mine^ you may depend on receiving one, that is formra 
with as much care as I can use, and delivered with s^ 
possible frankness and sincerity. 

I have the honour to be, 
With great respect, &c. 

WILLIAM SCOTT* 

Commons^ Sept. lOthy 1794. 
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Paper inclosed in the foregoing letter^ 

6IR, 

We have the honour of transmitting, agreeably to your 
exceUency's request, a statement of the general principles 
of proceeding in prize causes, in British courts of adrni* 
ralty, and of the measures proper to be taken when a ship 
and cargo are brought in as prize within their jurisdic* 
tions* 

The general principles of proceeding cannot, in our 
judgment, be stated more correctly or succinctly, than we 
find them laid down in the following extract from a report 
made to hts late Majesty in the year 1753, by Sir George 
Lee, then judge of the prerogative court. Dr. Paul, his 
iiiajesty's advocate general. Sir Dudley Rider, his majes- 
fy's attorney general^ and Mr» Murray (afterwards Lord 
Mansfield) his majesty's solicitor generaU 

** When two powers are at war, they have a right to 
make prizes of the ships, goods, and effects of each other» 
upon the high seas : Whatever is the property of the ene- 
my, may be acquired by capture at sea ; but the propertr 
of a friend cannot be taken provided he observes his neu* 
trality. ^ 

** Hence the law of nations has established^ 

** That the goods of an enemy> on board the ship of a 
friend, may be taken. 

. ** That the lawful goods of a friend, on board the ship of 
an enemy, ought to be restored. 

** That contraband goods, going to the enemy, though 
the property of a friend, may be taken as prize ; because 
supplying the enemy with what enables him better to car- 
ry on the war, is a departure from neutrality. 

*' By the maritime law of nations, universally and im- 
memorially received, there is an established method of de- 
termination, whether the capture be, or be not, UwM 
prize. 
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Sefi^ie the ship, or goods, can be disposed of by the 
oi^tor, there must be a regular judicial proceeding, where«* 
in both parties may be heard ; and condemnation thereup* 
on a« prise, in a court of admiralty, judging by the law of 
nations and treaties. 

^^ The proper and regular court, for these condemnor 
tions, is the court of that state to whom the captor bc« 
iongs* 

^^ The evidence to acquit or condemn, with or without^ 
ix>sts or damages, must, in the first instance, come merely 
firood the ship taken, viz« the papers on board, and the ex* 
amination on oath^ of the master, and other principal of- 
ficers ; for which purpose there are officers of admindty in 
all the considerable sea ports of every maritime power at 
war, to examine the captains, and other principal officer* 
of every ship^ brought in as a prize, upon general and in^ 
partial interrogatories : If there do not 8q>pear from thence 
ground to condemn, as enemy^s propertyor contraband 
goods going to the etymy, there must be an acquittal, un« 
less from the aforesaid evidence, the property shall appear 
ao doubtful, that it is reasonable to go into farther proof 
thereof. 

^ A claim of ship, or goods, must be supported by tht 
«ath of some body, at least as to belief. 

^^ The law of nations requires good faith ;--^Therefore 
evety ship must be provided with complete and genuine 
papers ; and the master at least should be privy to the 
truth of the transaction. 

^^ To enforce A||^e rules, if there be false or colourable 
p^^pers f if any papers be thrown overboard i if the master 
and officers examined in preps^atorio, grossly prevaricate ; 
if proper ship's papers are not on board; or if the master 
and crew cannot say, whether the ship or cargo be th^ 
property of a friend or enemy^ the law of motions allows^ 
according to the different degrees of misbehaviour, or suspi* 
Wffh arising from th^ fault of the ship taketi| and other cir*^ 
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cumstances of the case, costs to be paid, or not to be re- 
ceived,' by the claimant, in case of acquittal and restitu- 
tion:— *0n the other hand^ if a seizure is mad^ without 
probable cause, the capture is adjudged to pay costs and 
damages : For which purpose all privateers are obliged to 
give security for their good behaviour ; and Ihis is referred 
to, and expressly stipulated by many treaties. 

" Though from the ship's papers, and the preparatory ex- 
aminations, the property does not sufficiently appear to be 
neutral, the claimant is often indulged with time to send 
over affidavits to supply that defect ; if he will not shew 
the property by sufficient affidavits, to be neutral, it is pre* 
sumed to belong to the enemy. Where the property ap- 
pears from evidence not on board the ship> the captor is 
Justified in bringing her in, and excused paying costs, be- 
cause he is not in fault; or, according to the circum- 
stances of the cas,e, may be justly entitled to receive his 
'^osts, 
/ ^' If the sentence of the court of admiralty is thought to 
j be erroneous, there is in every maritime country, a superior 
\ ^ourt of review^ consisting of, the most considerable per- 
\ sons, to which the parties who think themselves aggrieved, 
V xnay appeal; and this superior court judges by. the same 
rule which governs the court of admiralty, viz. the law of 
nations, and the treaties subsisting with that neutral power, 
I whose subject is a party before themt 
\ " If no appeal is offered, it is an acknowledgment of the 
\ justice of the sentence by the parties themselves, s^d con- 
illusive, ^p 

^^ This manner of trial and adjudicatil^ is supported, si^ 
Ividcdto, and enforced, by many treaties. 

*' In this method, all captures at sea were tried, during 
ihe last war, by Great Britain, France, and Spain> and sub* 
;pQitted to by the neutral powers ;-— In this method, by 
<0!urts of admiralty acting according to the law of nations* 
wd particttl^ treaties^ all captures ^t sea have immexnoxi* 
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aUy been judged of in every country of Europe, Any 
other method of trial would be manifestly unjust, absurd 
and impracticable." 

Such are the principles which govern the proceedings of 
the prize courts. 

The following are the measures which ought to be talc en 
by the captor, and by the neutral claimant upon a ship and 
cargo being brought in as prize. 

The captor immediately upon bringing his prize into 
port, sends up or delivers upon oath to the registry of the 
court of admiralty all papers found on board the captured 
ship. In the course*of a few days, the examinations in pre- 
paratory of the captain and some of the crew, of the cap- 
tured ship, are taken upon a set of standing interrogatories, 
before the commissioners of the port to which the prize is 
brought, and which are also forwarded to the registry of 
the admiralty as soon as taken. A monition is extracted 
by the captor from the registry, and served upon the royal 
exchange, notifying the capture, and calling upon all per- 
sons interested to appear and shew cause, why the ship and 
goods should not be condemned. At the expiration of 
twenty days, the monition is returned into' the registry 
with a certificate of its service, and if any claim has been 
given, the cause is then ready for hearing, upon the evi- 
dence arising out of the ship's papers, and preparatory ex- 
aminations. 

The measures taken on the part of the neutral master or 
proprietor of the cargo, are as follows : 

Upon being brought into portf the master usually makes 
a protest, which he forwards to London, as instructions (or 
with such further directions as he thinks proper) either to 
the correspondent of his owners> or to the consul of his na* 
tion, in order to claim the -ship^ and such parts of the cargo 
as belong to his owners, or with which he was particularly 
entrusted : Or the master himself^ as soon as he hi^s under*^ 



gone his examination, goes to London to take the necessa*^ 
ry steps. 

The master, correspondent, or consul applies to a proc* 
tor, who prepares a claim supported by an afidavit of the 
claimant, stating briefly^ to whom as he believets, the ship 
and goods claimed* belong, and that, no enemy has any 
right or interest in them ; Security must be given to the 
amount of sixty pounds to answer costs, if the case should, 
appear so grossly fraudulent on the part of the claimant as 
to subject him to be condemned therein^ 

If the captor has neglected in th^ mean time, to take 
the usual steps, (but which seldom hs^pens, as he is strict* 
ly enjoined both by his instructions and by the prize act 
to proceed inimediately to adjudication) a process issues 
against him on the application of the claimant's, proctor, t<^ 
bring in the ship's papers and preparatory e^aminations>^ 
and to proceed in the usual way« 

As soon as the claim is given, copies of the shipV papers 
and examinations are procured from the registry, smd upon 
the return of the monition the cause may he heard* It 
however seldom happens (owing to the great pressure of 
business, especially at the commencement of a war) that 
caused can possibly be prepared for hearing immediately 
upon the expiration of the time for the return of the moni- 
tion } In that case, each cause must necessarily take its re* 
gularturn: correspondent measures must be taken by the 
neutral master if carried within the jurisdictian of a vice 
admiralty court* by giving a claim supported by his affida^ 
vit, and oiFering security for costs, }f the claim should be 
pronounced grossly fraudulent. 

If the claimant be dissatisfied with the sentence^ his 
proctor enters an appeal in the registry of the court where 
the sentence was given, or befor^ a notary public (which 
regularly should be entered within fourteen days after the 
sentepce) and he afterwards applies at the registry of the 
lords of appeal in prize causes (which ^s held at the ^am^ 



place kh Ae registry of the high court of admiralty') for an 
instrument called an inhibition, and which should be taken 
out within three months if the sentence be in the high 
court of admiralty, and within nine months, if in a vice ad« 
miralty court, but may be taken out at later periods, if a 
reasonable cause can be assigned for the delay that has in- 
tervened. This instrument directs the judge, whose sen- 
tence is appealed from, to proceed no further in the cause ; 
it directs the registrar to transmit a copy of all the proceed- 
ings of the inferior court : and it directs the party who 
has obtained tlie sentence to appear before the superior tri-^ 
bunal to answer^o the appeal. On applying for this inhi* 
bition, security is given on the part of the appellant, to the 
amount of two hundred pounds to answer costs, in case it 
should appear to the court of appeals, that the appeal is 
merely vexatious. The inhibition is to be served upon the 
judge, the registrar, and the adverse party and his proc- 
tor, by shewing the instrument under seal, and delivering 
a note or copy of the contents. If the party cannot be 
found, and the proctor will not accept the service, the in- 
strument is to be served ^^viis et modts^'* that is by affix- 
ing it to the door of the last place of residence, or by hang- 
ing it upon the pillars of the royal exchange. That part 
of the process above described, which is to be executed 
abroad, may be performed by any person to whoni it is 
committed, and the formal part at home is executed by 
the officer of the court. . A certificate of the service is en- 
dorsed upon the back of the instrument, sworn before a 
surrogate of the superior' court, or before a notary public, 
if the service is abroad. 

If the cause be adjudged in a vice admiralty court, it is 
usual upon entering an appeal there, to procure a copy of 
the proceedings which the appellant sends Over to his cor- 
respondent in England, who carries it to a proctor, and the 
«iame steps are taken to procure and serve the inhibition, as 
where the cause, has been adjudged in the high court of 
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admiralty. But if a copy of the proceedings cannot be 
procured in due time^ an inhibition may be obtained^ by 
sei^ling over a copy of the instrument of appeal, or by writ- 
ing to the correspondent an account only of the time and 
substance of the sentence* 

Upon an appeal, fresh evidence may be introduced if 
upon hearing the i:ause the lords of appeal shall be of opi- 
nion, that the case is of such doubt, as that farther proof 
ought to have been ordered by the court below. 

Further proof usually consists of affidavits made by the 
asserted proprietors of the goods, in which they are some- 
times joined by their clerks and others acquainted with the 
transaction and with the real property of the goods claim- 
ed* In porroboration of these, affidavits may be. annexed, 
original correspondence, duplicates of bills of lading, invoi- 
ces, extracts from books, &c. These papers must be proved 
by the affidavits of persons who can speak to their authen- 
ticity^ And if copies or extracts, they should be collated 
and certified by public notaries. The affidavits are sworn 
before the magistrates or others competent to administer 
oaths in the country where they are made, and authenti- 
cated by a certificate from the British consul. 

The degree of proof to be required depends upon the 
degree of suspicion and doubt, that belongs to the case. 
In cases of heavy suspicion and great importance, the court 
may order what is called " plea and proof," that is, in- 
stead of admitting affidavits and documents introduced by 
the claimants only, each party is ai liberty to allege in re- 
gular pleadings such circumstances as may tend to acquit 
or to condemn the capture, and to examine witnesses in 
support of the allegations, to whom the adverse party ntiay 
admininister interrogatories. The depositions of the wit- 
nesses are taken in writing ; if the witnesses are to be ex- 
amined abroad, a commission issues for that purpose,— —but 
in no case is it necessary for them to come to England* 
< These solemn proceedings are not often resorted tOi 



Standing' commissions may be sent to America for the 
general purpose of receiving examinations of witnesses in 
ill cascfs where the court may find it necessary for the 
purposes of justice, to decree an enquiry to be conducted 
in that manner. 

With resjiect to captures and condemnations at Marti- 
nico, which are the subjects of another inquiry contained 
in your note, we can only answer in general, that we are 
Aot informed of the particulars of such captures and con- 
demnations^ but as we know of no legal court of admiralty 
established at Martinico, we are dearly of opinion that the 
legality of any prizes taken there, must be tried in the 
high court of admiralty of England, upon claims given, ia 
the manner above described, by such persons as may think 
dtemselves aggrieved by the said captures* 

tVe have the honor to be, &c. 

(Signed) WILLIAM SCOTT, 

JOHN NICHOLLi 

Commansy September lOthy 1794* * 
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Report ^c. referred to in the preceding letter 

TO TUB KING^S MOST EXCBtLENT MAJESTV^ 

May it please your Majesty^ 

In obedience to your majesty's commands, signified to us 
by his grace the duke of Newcastle, we have taken the 
memorial, sentence of the Prussian commissioners^ and 
lists marked A. and B. which were delivered to his grace 
by Monsieur Michell, the Prussian secretary here, on the 
33d of November last; and also the printtd Exposition des 
Motifs^ 8tci which was delivered to hid grace the 13th 

ef December last4 into our ifterious consldess^^oo j udvTo 

v4l ' 
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have directed the proper officer to search the registers of 
the court of admiralty^ and inform us how the matter ap- 
peared from the proceedings there, in relation to the cases 
mentioned in t^e said lists A. and B. which he has accord- 
ingly done* 

And your majesty having commanded us to report our 
opinion concerning the nature and regularity of the pro- 
ceedings under the Prussian commission mentioned in the 
aaid memorial, and of die claim or demand pretended to 
be fomided thereupon, and how far the same are consist- 
ent with^ or contrary to, thelaw of nations, and any trea- 
ties subsisting between your majesty and the king of Prus- 
sia, die established rules of admiralty jurisdiction, and the 
hws of this kingdom. 

For the greater perspicuity, we beg leave to submit our 
thoughts upon the whole matter in the following melYiod ; 

Ist, To state the clear established principles of law« 

2dly, To state the fact. 

3cflj, to apply the law to the fact. 

4thly, To observe upon the questions, rules and reasen- 
ing alleged in the said memorial, sentence of' the Prussian 
commissioners, and Exposition des Motifs^ &c. which cany 
appearances of objections to what we Ibhall advance upon 
the former heads. . 

First, as to the Law. 

« 

When two powers are at war, they have a right to make 
pri2;es of the ships, goods, and effects of each other upon 
the high seas ; whatever is' the property of the enemy may 
be acquired by capture at sea ; but the property of a 
friend ca&not be taken, provided he observed his neu- 

UaKty. 

J" 

Hence the law of nations has established, 

That the goods of aa enemy on board the ship of a 
friend may be taken. 

That the lawful goods of a friend on bos^rd the ship of 
«n enemy oughtto.be restoired. 
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Tliat contraband goods going to the enemy, though the 
property of a friend, may be taken as prize, because sup- 
pling the enemy with what enables him better to carry on 
the war is a departure from neutrality. 

By the maritime law of nations universally and imme* 
morially received, there is an established method of deter- 
mination, whether the capture be, or be not, lawful prize. 

Before th6 ship or goods can be disposed of by the cap- 
tor, therc^must be a regular judicial proceeding wherein , 
both parties may be heard, and condemnation thereupon as 
prize in a court of admiralty, judging by the law of nations 
and treaties. 

The proper and regular court for these condemnations, 
k the court of that state to whom the captor belongs. 

The evidence to acquit or condemn, with or without 
costs or damages, must, in the first instance, come merely 
from the ship taken, viz» the papers on board, and the ex- 
amination on oath of the master and other principal offi- 
cers; for which purpose there are officers of admiralty in 
all the considerable seaports of every maritime power at 
war, to examine the captains and other principal officers of ' 
every ship brought in as priz«, upon general and impar- 
tial interrogatories. If there do not appear from thence 
ground to condemn as enemy's property, or contraband \ 

goods going to the enemy, there must be an acquittal : un- 
less from the aforesaid evidence the property shall appear 
so doubtful, that it is reasonable to go into the further 
proof thereof. 

A claim of ships or goods must be supported by the oath 
of somebody, at least as to belief. 

The law of nations requires good faith; therefore every 
ship must be provided with complete and genuine papers, 
and the master at least should be privy to the truth of the 
transaction. 

To enforce these rules, if there be false or colourable pa- 
pers^ if any papers be thrown overboard, if the master and 
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officers examined in prccparatorio grossly prevaricate, if 
proper ship's papers are not on board^ or if the n^aster and 
crew cannot say whether the ship or cargo be the property 
of a friend or enemy, the law of nations allows, according 
to the different degrees of misbehaviour or suspicion aris- 
ing from the fault of the ship taken, and pther circumstan- 
ces of the case, costs to be paid, or not to be received, by 
the claimant in case of acquittal and restitution. On the 
other hand, if a seizure is made without probable cause, 
the captor is adjudged to pay costs and damages; for which 
purpose all privateers are obliged to give security for their 
good behaviour; and this is referred to, and expressly 
9^ipulated by, many treaties, t 

Though, from the ship's papers, and the preparatory ex- 
aminations, the property do not sufficiently appear to be 
neutral, the claimant is often indulged wit^ time to send 
oyer affidavits, to supply that defect; if he will not shew 
the property by sufficient affidavits to be neutral, it is 
presumed to belong to the enemy. Where the property- 
appears from evidence not on board the ship, the captor is 
justified in bringing her in, and excused paying costs, be^ 
cause he is not in fault ; or, according to the circumstances 
of the case, may be justly entitled to receive his costs. 

If the sentence of the court of admiralty is thought t» 
be erroneous, there is in every maritime country a superior 
court of review, consisting of the most considerable per- 
sons, to which the parties, who think themselves aggriev- 
ed, may appeal; and this superior court judges by the same 
rule which governs the cpurt of admiralty, viz* the law of 



• Treaty between England and Holland, 17 Feb. 1668. Art. 13 — ^Tre*. 
:ty 1 Dec. 1674, Art. 10 — ^Treaty between England, and France at St. 
Gcrmains, 24th of Feb. 1677. Art. 10. — Treaty of Commerce at Ryswick, 
jBept. 20, 1697, between France and Holland, Art. 30. — ^Treaty of Com- 
merce at Utrecht, 31 March, 1713, between Great Britain and France, 
Art. 29; 
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nations, and the treaties subsisting with that neutral power 
whose subject is a party before them. 

If no appeal is offered, it is an acknowledgment of the 
justice of the sentence by the parties themselves, and coil-^ 
elusive. 

This manner of trial and adjudication is supported, allu- 
ded to^ and enforced by many treaties. "* 

In this method all captures at sea were tried, during the 
last war, by Great Britain, France, and Spain, and submit- 
ted t^ by the neutral powers. In this method, by courts of 
admiralty acting according to the law of nations and par- 
ticular treaties, all captures at sea have immemorially been 
jjadged of in every country of Europe. Any other method 
9f trial would be manifestly unjust, absurd, and impratica- 

f As appears with respect to courts of admiralty adjudging the prizes 
taken by those of their own nation, and with respect to the witnesses to 
be ex^tmined in those cases, from the following treaties < — Treaty be« 
twecn England and Holland, 17 Feb. 1668. Art 9 and 14.— Treaty 1 Dec 
1674. Art 11.— Treaty 29th of April, 1689. Art. 12, 13.— Treaty between 
England and Spain, 23 May, 1667. Art. 23. — ^Treaty of Commerce at 
]{lyswick, 20 Sept. 1697, between France and Holland, Art 26 and 31.-^ 
Treaty between England and France, 3 Nov. 1655. Art. 17 and 18 — 
Treaty of Commerce between England and France at St. Germain's, 29 
March, 1632. Art 5 and 6.— Treaty at St Germain's, 24 Feb. 1677. Art 
7. — ^Treaty of Commerce between Great Britain and France, at Utrecht, 
SX March, 17X8. Art 26 and 30. — ^Treaty between England and Denmark^ 
29 Nov. 1669. Art 23 and 34^ — Beinecciua^ who was privy counsellor to 
the king of Prussia, and held in the greatest esteem, in his Treatise de 
JSTavibua oh vecturam vetitarvm mercivm commtaSf cap. 2. sect 17 and 16, 
speaks of this method of trial. 

With respect to appeals or reTiews, — ^from treaty between England and 
JHolland, 1 Dec. 1674. Art 12, as it is explained by Article 2- of the Trea- 
ty at Westminster, 6 Feb. 1715-16. — Treaty between England and 
France, at St Germain's, 24 Feb. 1677. Art; 12 — Treaty of Commerce at 
ilyswick,20. Sept. 1697, between France and Holland, Art. 23. — Treaty of 
/Commerce at Utrecht 61 March, 1713, between Great Britain and France^ 
Art. 31 aod 32| and other Treatieff. 
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Though the law of nsuions be the general rule, yet it may, 
by mutual agreement between two powers, be varied or de* 
parted from ; and where there is an alteration or exception 
introduced by particular treaties, that is the law between 
the parties to the treaty ; and the law of nations only gov^ 
crns so far as is not derogated from by the treaty* 

Thus by the law of nations, where two powers arc at war, 
all ships are liable to be stopped and examined to whom they 
belong, and whether they are carrying contraband goods to 
the enemy ; but particular treaties have enjoined a less de^ 
gree of search, on the faith of producing solemn passports 
and formal evidences of property duly attested. 

Particular treaties too have inverted the rule of the law 
of nations, and by agreement declared the goods of a friend 
on board the ship of an enemy to be prize, and the goods 
of an enemy on board the ship of a friend to be tree, as ap** 
pears from the treaties already mentioned, and many 
others.* 

So likewise, by particular treaties, some goods reputed 
contraband by the law of nations are declared to be free.1 
/ If a subject of the king of Prussia is injured by, or has 
j a demand upon any person here, he ought to apply to your 
/ majestj'^s courts of justice, which are equally open and in- 
I diiferent to foreigner or native; so^ vice versd^it SLS\xh* 
)^ jcct here is wronged by a person living in the dominions of 
^ his Prussian majesty, he ought to apply for redress in the 
\ king of Prussia's courts of justice. 
^ If the matter of complaint be a capture at sea during 
I war, and the question relative to prize, he ought to apply 
to the judicatures established to try these questions. 
,^ The law of nations, founded uppn justice, equity, con- 
\ venience, and the reason of the thing,' and confirmed by long 
) usage, does not allow of reprisals, except in ca^ of violent 

• Particularly by the aforesaid Treaty between Cnglaadand Holland, I 

Dec* 16r44 and the Treaty of Utrecht between Great Britain and France 
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injuries directed or supported by the state, and j ustice abso ^ 

^"i?!Z^P?^.^ '^ ^^ minimi dubid byjilHhe tribunals, and \ 
afterwards by the prince.* 

^ Where the judges are left free, and give sentence accord- 
ing to their conscience, though it should be erroneous, that 
would be no ground for reprisals. Upon doubtful ques- 
tions different men think and judge differently j and all a 
friend can desire is, that justice should be impartially ad- 
ministered to him, as it is to the subjects of that prince ia 
whose courts the matter is tried. 
Secondly as to the Fact. 

Wc have subjoined hereto two lists tallying with those 
marked A. and B. which were delivered to his grace the 
duke of Newcastle by Mons. Michelle with the said me- 
morial, the 23d of N. vember last ; and also printed at the 
end of the said Exposition des Motifs^ &c. from whence it 
will appear, that as to the list A. which contains ] 8 ships 
and their cargoes. 

Four, if ever taken, w^e restored by the captors them- 
selves, to the satisfaction of the Prussians, who never have 
complained in any court of justice here. 

One was restored by sentence, with full costs and dama- 
ges, which were liquidated at 2801/. 12s Id* sterling. 

Three ships were restored by sentence, with freight, for 
such of the goods as manifestly belonged to the enemy, and 
were condemned. 

Four ships were restored by sentence, but the cargoes, 
or part of them^ condemned as prize or contraband, and are 

* GroHuB de Jure Belli ac Pacts, lib. 3. cap. 2. sect 4, 5. 
^ Treaty between England and Holland, 31 July, 1667, Art. 31. Repri- 
sals shall not be granted till justice has been demanded according to the 
ordinary coarse of law. 

Treaty of ComTnerce at Ryswick, 20 Sept. 1697, between France and 
Holland^ Art, 4. Reprisals shall not be granted but on manifest denial cf 
justice. 
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aot now alleged in the lists A. or B. to have been Prus-^ 
flian property* 

Five ships and cargoes were restored by sentence, butf 
the claimeut subjected to pay costs, because, from the ship- 
papers and preparatory examinations, there was ground to 
have condemned, and the restitution was decreed merely oil 
the faith of affidavits afterwards allowed. 

One ship and cargo was restored by sentence upon ani 
appeal) but from the circumstances of the capture, without 
costs on either side* 

There need no observations upon this list. As to the 
eight cases first above mentioned, there cannot be the col- 
our of complaint. 

As to the four next, the goods must be admitted to have 
been rightly condemned, either as enemy's property or con- 
traband, for they are not now mentioned in the lists A. 
or B. 

If contraband, the ship could have neither freight nor 
costs, and the sentences were favourable in restoring the 
ships, upon presumption that the owners of the ships were 
not acquainted with the nature of the cargo or the owners 
thereof. If enemy's property, the ships could not be endtkd 
to freight, because the bills of lading were false^ and pur- 
ported the property to belong to Prussians. 

The ships could not be entitled to costs, because the 
cargoes; or part of them, being lawful prize, the ships were 
rightly brought in^ 

As the six remaining ships and cargoes were restored^ 
the only question must be upon paying or not receiving 
costs, which depends upon the circumstances of the cap- 
ture, the fairness of the ship's documents, and conduct of 
her crew; and neither the Prussian commissioners, the 
said memorial, or said Exposition defs Motif Sy &c. allege a 
single reason why, upon the particular circumstances o^ 
these cases, the sentences were wrong. 
As to the list B. 
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Every ship, on board which the subjects of Prussia 
claim to have had property, was bound to or from a port of 
the enemy ; and many of them appeared to be, in part, la- 
den with the goods of the enemy, either under their own 
or fictitious names. 

In every instance where it is suggested that any part of 
the cargo belonged to a Prussian subject, though his prop- 
erty did not appear from the ship's papers, or preparatory 
examinations, which it ought to have done, sufficient time 
was indulged to that Prussian subject to make an affidavit 
that thcpropert}* was bon&Jide in him ; and the affidavit of 
the party himself has been received as proof of the property 
of the Prussian, so. as to entitle him to restitution. 

Where the party will not swear at all, or swears evasive- 
ly, it is plain he only lends his name to cover the enemy^s 
property, as often came out to be the case beyond the possi- 
bility of doubt. 

It appears by a letter 29th of May and 9th of June, 1747, 
from Mons. Andri6 to his Prussian Majesty, exhibited in 
a cause, and certified to be a true extract by Mons. Mi- 
chell, under his hand, that this colourable manner of screen- 
ing the goods of the enemy was stated in the following 
words : 

^^ Your majesty's subjects ought not to load on board 
neutral ships any goods really belonging to the enemies of 
England, but to load them for their own account, whereby 
they may safely send them to any country they shall think 
proper^ without any risk. Theni, if privateers commit any 
damage to the ships belonging to your majesty's subjects, 
you may depend on full justice being done here, as in all 
the like cases hath been done." 

List B. contains thirty-three cases. 

Two of them never Tcame before a court of justice in, 
England, but (if taken) were restored by the captors them- 
selves, to the entire satisfaction of the owners. 

In sixteen of them the goods claimed by the Prus8i^tl 
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subjects appear to have been actually restored, by sentetice, 
to the masters of ships in which they were laden ; and by 
the customs of the sea the master is in the place of the la- 
der, and answerable to him. 

In fourteen of the cases the Prussian property was not veri- 
fied by the ship's papers, or preparatory examinations, or 
claimant's own affidavit, which he was allowed to make. 

And the other cause,. with respect to part of the goods, 
is still depepding, neither party having moved for judg- 
ment."^ And so conscious were the claimants that the ' 
court of admiralty did right, there is not an appeal, in a 
single instance, in list B. ; and but one in list A. 
Thirdly, to apply the law to the Fact» 

The sixth question in the said Exposition des Motifs^ &c. 
states the right of reprisals to be, '' puisqxHon Xmra si hng . 
Urns denU toutelajusticey qiCils itoientfond6s de demander*^ 

The said memorial founds the justice and propriety of 
his Prussian Majesty's having recourse to reprisals, be- 
cause hissubjectsi ^"^ ri^ont pu obtenir Jusqu^ a present aucune 
justice des tribunaux Anglois qtCils ont reclames ou dugouv" 
ernement auquel ils ontporte les phlntes.^^ And in another 
part of the m^emorial it Ts put, " apres avoir en vain dc' 
mandi des reparations deceux qui seuls powoientles faireP 

The gontrary of all which is manifested from the above 
iitate and lists hereto annexed. 

In six of the cases specified, if such captures ever were 
made, the Prussian subjects were so well satified with the 
restitution made by the captors, that they never complained 
in any court whatsoever of this kingdom. 

The rest were judged of by a court of admiralty, the on- 
ly proper court to decide of captures at sea, both with res- 
pect to the restitution and the damages and costs; acting 
; according to the law of nations, the only proper rule to dc- 

• The Prussian has since applied for judgment on the 29th of Jaquaiy, 
and obtained restitution- 
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cide by; and justice has been done by the court of admiralty' 
so impartially, that all the ships alleged in list A*- to have ' 
been Prussian were restored* and all the cargoes mentioned ' 
in either list A. or B. were restored, excepting fifteen, one of < 
which is still undetermined. 

And| in all the cases in both lists, justice was done so en- 
tirely to the conviction of the private conscience of the 
Prussian claimants* that they have acquiesced under the 
sentences without appealing, except in one single instance, 
whcfre the part of the sentence complained of was reversed; 

Though the Prussian claimants must know that, by the 
law of nations, they ought not to complain to their own sov- 
ereign till injustice in re minimi dubid was finally done 
them, past redress ; and though they must know that rule 
of the law of nations held more strongly upon this occasion^ 
because the property of prize was given to the captors^ and 
ought therefore to be litigated with them. The Prussian 
who, by his own acquiescence, submits to the captors having 
the prize* cannot afterwards with justice make a demand up- 
on the state. If the sentence was wrong, it is owing to the 
fault of the Prussian that it was not redressed. But it is 
not attempted to be shewn, even now, that these sentences 
were unjust in any part of them, according to the evidence . 
and circumstances appearing before the court of admiralty ; 
and that is the criterion. 

For as to the Prussian commission to examine these ca- 
ses^ex partCjUpon new suggestions, it never was attempted in 
any country of the world before ; prize or not prize, must 
be determined by courts of admiralty belonging to the pow- 
er whose subjects make the capture. Every foreign prince 
in .amity has a right to demand that justice shall be done 
his subjects in these courts, according to the law of nations, 
or particular treaties, where any are subsisting. If in re 
minimi dubid these courts proceed upon foundations direct- 
ly opposite to the law of nations, or subsisting treaties, the 
neutral state has a right to complain of suchdetefmination. 
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But there never was, nor never can be, any other equita- 
ble method of trial. All the maritime nations of Europe 
have^ when at war, from the earliest times, uniformly pro- 
ceeded in this way, with the approbation of all the powers 
at peace. Nay, the persons acting under this extraordi- 
nary and unheard-of commission from his Prussian ma- 
jesty, do not pretend to say, that in the four cases of goods 
condemned here, for which satisfaction is demanded in list 
A* the property really belonged to Prussian subjects ; but 
they profess to proceed upon this principle, evidently false, 
that though these cargoes belonged to the enemy^ yet, be- 
ing on board any neutral ships, they were not liable to inqui* 
ry, seizure, or condemnation. 

Fourthly, from the questions^ rules, reasonings, and mat^ 
ters alleged in the said memorial, sentences of the Prus- 
sian commissioners, and Exposition dcs M?tifs, &c« the 
following propositions may be drawn as carrying the ap- 
pearance of objections to what has been above laid 
down ; 

# 

FIRST PROPOSITlOKf 

*• That by the law of nations the goods of an enemy can- 
not be taken on board the ship of a friend ; and this the 
Prussian commissioners lay down as the 'basis of all they 
have pretended to do»" 

Akswer. The contrary is too clear to admit of being 
disputed. It may be proved by the authorities of every wri- 
ter of the law of nations ; some of different countries are re- 
ferred to.* It may be proved by the constant practice, 

• Jl Con8olat9 del Mare, cap. 273, expressly sayi, *< The enemy *8 goods, 
found on board a friend's ship, shall be confiscated/* And this is a book 
of great authority. 
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ancient and modern ; but the general rule cannot be more 
strongly proved than by the exception which particular 
treaties have made to it.* 



SECOND PROPOSITION. 

** It is alleged that Lord Carteret, in 1744, by two ver- 
bal declarations, gave assurances in your majesty's name 
that nothing on board a Prussian ship should be seized^ 
except contraband ; consequently, that all effects not con- 
traband, belonging to the enemy, should be free ; and that 
these assurances were afterwards confirmed in writing by 
Lord Chesterfield, the 5th of January, 1747.' 
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Answer. The fact makes this question not very mate- 
rial^ because there are but four instances in lists A. or B« 
where any goods on board a Prussian ship have been coa« 

GroHiis del Jure JSelli ac Pacts, lib. iii. cap. 1, section 5, numero 4^ in 
the notes, cites this passage^ inthe J7 Cofi9o/a^o,and in his not^Sj lib. iiL 
<;ap. 6. sect. 6. 

LoccemuB de Jure Mdritimo, lib. ii. cap. 4» sect. 12* 

Voet de Jure MiUtari, cap. 5, nu. 21. 

Jffeineccius, tiie learned Prussian before quoted, de J^avibus ob VectU" 
ram vetitarum Msrdum commsnti cap. 2. sect. 9. is clear and- explicit up« 
on this point. 

JSjpdcerahoeck (^itioMa Juris PubUci, lib. I cap. 14, per totum. 

^•uch (an Englishman] in his book de Judicio inter Qemes, pars 2* sect. 
^8, numero 6. 

Treaty between Great Britain and Sweden, 23 Oct. 1661. Art 12, and 
13 : Treaty between Great Britain and Denmark, 19 Nov. 1669. Art. 2; 
and' the passport or certificAtey settled by that treaty^ are material at to 
this point. 

* Treaty between France and England, ^Feb. 1677. Art* 8. 
Treaty of Utrecht between France and England, iri3. Art. 17. 
Treaty between England and Holland, 17 Feb. 1668. Art. 10. 
Treaty between England and Holland, 1 Sec. 1674. Art. 8. 
Treaty between England and Portugal, 10 July, 1654. Art. 23. 

Treaty between FraAGO and the states GeaenJat Utrecht^ U Aprils 
J713. Art. I?6, 
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demntd ; and no satisfaction is pretended to be deinanded 
for any of those four cargoes in lists A. and B. However, 
it may be proper to shew how groundless this pretence is* 
Taking the words alleged to have htih said by Lord 
Carteret as they are stated, they do not warrant the infe- 
rences endeavoured to be drawn from them. They import 
no new stipulation different from the law of nations, but 
expressly profess to treat the Prussians upon the same 
foot with the subjects of other neutral powers under the 
Kke circumstances ; i. e. with whom there was no particu- 
lar treaty. For the reference to neutral powers cannot be 
understood to communicate the terms of any particular 
treaty. It is not so said*. The treaties with Holland, 
Sweden; Russia, Portugal, Denmark, &c« all differ. Who 
can say which was communicated I There would be no re- 
ciprocity : the King of Prussia does not agree to be bound 
by the clauses to which other powers have, by their re- 
spective treaties, agreed. No Prussian good^ on board 
an enemy's ship have ever been condemned here, and yet 
they ought, if the treaties with Holland were ta be the 
rule between Great Britain and Prussia ; nay, if these 
treaties were to be the rule, all now contended for« on the 
part of Prussia, i3 clearly wrong ; because, by treaty, the 
Dutch, in the last resort, are to apply to the court of appeal 
here. 

Treaty of Alliance between Great Britain and Holland, at 
Westminster, the 6th of Feb. 1715-16, Article IL 

** Whereas some disputes have happened touching the 
explanation of the 12th article of the treaty marine in 1674, 
it is agreed and concluded for deciding any difficulty, upon 
that matter, to declare by these presents, that by the pro- 
visions mentioned iii the said article, are meant those 
which are received by custom in Great Britain and the 
United Provinces, and always have been received, which 
have been granted, and always s^e granted, in the Hkt 
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case; to the inhabitants of the said countries, and to every 
foreign nation.'' 

Lord Carteret is said twice to have refused, in which 
Monsieur Andrife acquiesces, to give any thing in writing, 
as not usual in England. 

Supposing the conversations to mean no more than a de- 
claration of course that justice should be done to the Prus- 
sians in like manner as to any other neutral power with 
whom there was no treaty, there was no occasion for in- 
struments in writing ; because in England the crown n^ver 
interferes with the course of justice. No order or intima- 
tion is ever given to any judge. Lord Carteret therefore 
knew that it was the duty of the court of admiralty to do 
equal justice, and that they would, of themselves, do what 
he said to Monsieur Andri6. 

Had it been intended, by agreement, to introduce be- 
tween Prussia and England a variation in any particular 
from the law of nations, and consequently a new rule for 
the court ef admiralty to decide by, it could only be done 
by a solemn treaty, in writing, properly authorized and 
authenticated. The memory of it could not otherwise be 
preserved ; the parties interested and the courts of admi- 
ralty could not otherwise take notice of it. 

But Lord Chesterfield's confirmation, in a letter of the 
5th of January, 1747, being relied upon, the books of the 
secretary's office have been searched, and the letter to 
Monsieur Michell is found, which is verbatim as follows : 

A Whitehall, le 5 Janv. 1747-8. 

" Monsieur, 

** Ay ant eu rhonneur de recevoir les ordres du roy sur ee 
qui aform^ le sujet du memoire que vous trCavez /emis du 8 
de ce mots, N. S. Je riai pas voulu tardcr a vous informer^ 
que sa majestSy pour ne rien omettre par oil eUepeut temoig^ 
ner ses attentions envers le roy voire maitre, ne fait nulle dif- 
ficulti de declarer f qu^elle ria jamais eu r intention, ni ne 
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r aura jamais, de donner le moindre empechement a la navi- 
gation des sujets Prussiens, tant qu'ils auront soin d^exercer 
leur commerce dHune maniere licite^ et conformement a fan- 
cien usage itahli et reconnu par mi les puissances neutres, 

" Que sa majesty Prussienne ncpeut pas ignorer^ qu^il y a 
des trait^s de commerce qui suhsistent actuelhment entre la 
Grande Bretagne et ccrtaines etats neutres, et qiiau inoyen 
des engagcmens formcllement contract es de part et d^ autre 
par ces mhnes traitds, tout ce qui rcgarde la maniere d'exer- 
cer leur commerce reciproquement^ a etc jinalement constate 
et resle, 

" Qu*en meme tejns il ne paroit point qu^aucun traite de la 
nature susdite existe a present, ou a jamais exists, entre sa 
majesty et le roy de Prusse ; mats que pourtant cela rCa ja- 
mais empechS que Ics sujets Prussiens nayent ete favorites 
par VAngleterre, par raport d leur navigation, autaut que les 
autres nations neutres : et cela itant, sa majesti ne presup^ 
pose pas, que Vidde du roy votre maitre seroit d'exiger d^elk 
des distinctions, encore moins des preferences, en faveur de 
ses sujets a cet igard. 

" Que de plus sa majeste Prussienne est trap eclair ee pour 
ne pas connoitre, qu^il y a des loix fixes et etablies dans ce 
gouvernement, dont on ne peut nullement s'ecarter-, et que 
<sHlarTivoit que la marine Angloises'avisdt defaire la moin' 
dre injustice aux sujets commergans du roy votre maitre, il y 
a un tribunal ici, sawir,la haute cour de ramiraute, d lor 
quelle Us se trou^ent en droit de s^adresser et de porter leurs 
plaintes ; assures d'avance, en pareil cas, qu*on leur y ren* 
dra bonne justice ; les procedes juridiques de ladite cour 
etant et ayant et^ de tout tans hors d'atteinte et irreproch- 
ables; temoin, nombre, d^exemples, oii des vaisseaux neutres^ 
pris illicitement, out ete restitu^s avecfraix et dommages aux 
proprietaires, 

" Void ce que te roy TrUa ordonne de vous repondre sur le 
contenu de votre dit memoire ; et sa majesty ne sauroit que 
se fiatter, qu^en consequence de- ce que je viens davanccr ; il 
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ne restefa plus rien d Sesirer au roy voire maitre relative^' 
ment a Fohjet dont il est question ; et le roy s^en croit cTau^ 
tant plus assuriy quHl est persuadi que sa majesti Prussiennc 
ne voudroit rien demander que nefut Equitable. 

" Je suis^ avec bien de la consideration^ 
*' Monsieur, 

" Voire tres humble et iris 
' " Obeissant serviteur, 

'' CHESTERPlELOr 

There need no observations ; it is explicit, and in ex- 
press terms puts Prussia upon the foot of other neutral 
powers with whom there was no treaty, and points out the 
proper way of applying for redress. 

The verbal declarations made by Lord Carteret in 1744," 
which are said to have been confirmed by this letter from 
Lord Chesterfield, cannot have meant more than the letter 
expresses. 

And it is manifest by the above extract from Monsieut 
Andri^'s letter to his Prussian majesty, that in May 1747, 
Monsieur Andri6 himself understood that goods of the en- 
emy taken on board neutral ships ought to be condemned 
as prize* 

It is evident from authentic acts, that the subjects of 
Prussia never understood that any new right was commu- 
nicated to them., 

Before the year 1746 the Prussians do not appear to 
have openly engaged in covering the enemy's property. 

'^The men of war and privateers could not abstain from 
captures in consequence of Lord Carteret's verbal assu- 
rances in 1744, because they never were nor could be 
known ; and there was no occasion to notify-them, suppo- 
sing, them only to promise impartisd justice. For all ships 
of war were bound to act, and courts of admiralty to judge, 
according to the l^w of nations and treaties. 

43 



334 . A99tSl>JX0 

Till 1746 the Prussian documents were, a certificate of 
the admiralty, upon the oath of the builder, that the ship 
was Pru^ian built; and a certificate of the admiralty> 
upon the oath of the owner, that the ship was Prussian 
propiBrty. 

From 1746 the Prussians engaged in the gainful prac- 
tice of covering the enemy's goods, but were at a loss in 
what shape and upon what pretences it might best be done. 

On board the ship the Trois Soeurs was found a pass 
bearing date at Stettin the 6th of October 1746, under the 
royal seal of the Prussian regency of Pomerania, &c. alleg- 
ing the cargo, which was ship timber, bound for Port 
L'Orient, to be Prussian property, and in consequence 
thereof, claiming freedom of the ship. 

Claiming freedom to the ship from the property of the 
cargo being quite new, the proposition was afterwards re- 
versed. And (HI board a ship called the Jumeaux, was 
found a pass bearing date at Stettin the 27th of June, 1747, 
under the 4:oyal seal, &c. alleging the ship to be Prussian 
property, and, in consequence thereof, claiming freedom to 
the goods. 

But this pass was not solely relied on, for there was 
also found on board the same ship another pass, bearing 
date at Stettin the 14th of June, 1747, under the royal 
seal, &c. alleging the cargo to be Prussian property. 

And it is remarkable that the oaths upon which these 
passes were granted, appeared manifestly to be false; and 
neither of the cargoes to which they relate are now so 
much as alleged to have been Prussian property in said 
list A. or B. 

It being mentioned in the said Exposition des Motif Syhc* 
that Mons. Michell, in September, 1747, made verbal re- 
presentations to Lord Chesterfield in respect to the cargo 
taken on board the said ship called the Trois Soeurs, which 
was claimed as Prussian property, and no mention being 
made in the lists A. and B, of the said cargo, we directed 
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the proceedings in that cause to be laid before us ; where 
it appears in the fullest and clearest manner, from the ship- 
papers and depositions, that the cargo was timber, laden ' 
on the account and at the risk of Frenchmen, to whom it 
was to be delivered at Port L'Orient, they paying freight 
according to charter party ; that the Prussian claim^t wa/s 
neither freighter, luder, or consignee ; and had no other 
interest or concern in the matter than to lend his name and 
conscience ; for he swore that the cargo was lys property, ^ 
and laden on or before the 6th of October, 1 746, and yet 
the ship was then in ballast, and the whole of the cargo in 
question was not laden before May 1 747. 
. Several other Prussian claims had, in like manner^ come 
out so clearly to be merely colourable, that Mons. -An- 
drife, from his said letter the 29th of May and 9th of June 
1747, appears to have been ashamed of them. 

THIRD PROPOSITION. 

" That Lord Carteret, in his said two conversations, 
specified in your Majesty's nam«, what goods should be 
deemed contraband." 

Answer. The fact makes this question totally imma- 
terial, because no gopds condemned as contraband, or 
which were alleged to be so, are so much as now suggest- 
ed to have been Prussian property in the said lists A. and 
B ; and therefore, whether as enemy's property or contra- 
band, they were either way rightly condemned ; and, the 
bills of lading being false, the ships could not be entitled ^o 
freight. 

But if the question was material, the verbal declarations 
of a minister in conversation might shew what he thought 
contraband by the law of nations, but never could be un- 
derstood to be equivalent to ^, treaty derogating from that 



All the observations upon the other parts of these ver- 
bal declarations hold equally as to this* 

FOURTH PROPOSITION. 

, ^^ That the British ministers have said that these ques- 
tions were decided according to the laws of England." 

Answer. They must have been misunderstood; for 
the law of England says^ that all captures at sea, as prize^ 
in time pf war, must be judged of in a court of admiralty, 
according to the law of nations and particular treaties, 
where there are any. 

There never existed a case where a cour^ judging ac- 
cording to the laws of England only, ever took cognizance 
of prize. 

The property of prizes being given during the last war 
to the captors, your majesty could not arbitrarily release 
the capture, but left all cases to the decision of the proper 
courts, judging by laiw of nations and treaties where there 
were any ; and it never was imagined that the property of 
a foreign subject, taken as prize on the high seas, could be 
affected by laws peculiar to England. 

FIFTH PROPOSITION. 

*' That your majesty could no more erect tribunals for 
trying these matters than the kipg of Prussia." 

Answer. Each crown has, no doubt, an equal right td 
erect admiralty courts for the trial of prizes taken by vir- 
tue of their respective commissions ; but neither has a right 
to try the prizes taken by the other, or to reverse the sen- 
tences given by the other's tribunal. The only regular 
method of rectifymg their errors is, by appeal to the supe- 
rior court. 
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This is the clear law of nations; and by this me&qd 
prizes have always been determined in every other mari- 
iime country of Europe as well as England* 

SIXTH PROPOSITIOK* 

" That the sea is free." 

Answer* They who maintain that proposition in its 
utmost extent, do not dispute but that when two powers 
are at war they may seize the effects of each other upon 
the high seas, and on board the ships of friends ; therefore 
that controversy is not in the least applicable upon the pre* 
sent occasion.* ^ 

t 

SEVENTH PROPOSITION^ 

*^ Great Britain issued reprisals against Spain, on ac- 
. count of captures at sea*" 

Answer* These captures were not made in time of 
war with any power. 

They were not judged of by courts of admiralty, accordr 
ing to the law of nations and treaties, but by rules, which 
were themselves complained of in revenue courts ; the da- 
mages were afterwards admitted, liquidated at a certain 
sum, and agreed to be paid by a convention, which was 
not performed ; therefore reprisals issued, but they were 
general* No debts due here to Spaniards were stopped ; 
no Spanish effects here were seized % which leads to one 
observation more. 

The king of Prussia has engaged his royal word to pay 
the Silesia debt to private men* 

It is negotiable, and many parts may have been assigned 
to the subjects of other powers* It will not be easy to find 

^ * This t^pears from Crrotius in the passages above cited, lib. 3. cap. 1* 
lififil^ 5. nu. 4. y)i his notes % and lib* 3. cap. 6. s«ct 6. in his notes* 
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nn instance vrhere a prince has thought fit to make repri- 
sals upon a debt due from himself to private men. There 
is a confidence that this will not h^ done. A private man 
lends money to a prince upon the faith of an engagement 
of honor, because a prince cannot be compelled, like other 
meuy in an adverse way, by a court of justice. So scrupu- 
lously did England, France, and Spain adhere to this public 
faith, that even during the war they suffered no inquiry to 
be made whether any part of the public debts, was due to 
subjects of the enemy, though it is certain many English 
had m<mey in the French funds, and many French had mo- 
ney in ours*. 

This loan to the late Emperor of Germany, Charles the 
Vlth, in January 1734-5, was not a state transaction, but a 
mere private contract with the lenders, who advanced their 
money upon the emperor's obliging himself, his l:\e\xs and 
posterity, to repay the principal, with interest, at the rate, 
in the manner, and at the times in the contract mentioned, 
without any delays demur, deduction or abatement what- 
soever ; and, lest the words and instruments made use of 
should not be strong enough, he promises to secure the per- 
formance of his contract in and by such other instruments, 
method, manner, form, and words, as should ba most ef- 
fectual and valid to bind the said emperor, his heirs, sue* 
cessors, and posterity, or as the lenders should reasonably 
desire. 

A$ a specific real security, he mortgaged his revenues 
arising from the duchies of Upper and Lower Silesia for 
payment of principal and interest; and the whote debt, 
principal and interest, was to be discharged in the year 
1745. If the money could not be paid out of the revenues 
of Silesia, the emperor, his heirs and posterity, sUU re- 
mained debtors, and were bound to pay. The eviction or 
destruction of a thing mortgaged, does not e?:tiDgUtish the 
debt or discharge d)e debtor* 



Therefore the empress queen, without the eonsent of 
the lenders, made It a condition of her yielding the duchies 
of Silesia to his Prussian majesty, that he should stand In 
the place of the late emperor in respect of this debt. 

The seventh of the preliminary articles between the 
Queen of Hungary and the King of Prussia, signed at 
Breslau the 11th of June 1742, is in these words: ** Sa 
majesti le roi de Prtisse se charge^ du seul payment de la 
somme hypothiquie sur la Silesie^ aux marchands Anglois, 
selan le contract signi d Londres le 7me de Janvier 1734-5.'* 

This stipulation is confirmed by the ninth article of the 
treaty between their said majesties, signed at Berlin the 
28thof July ir42. 

Also renewed and confirmed by the second article of the 
treaty between their said majesties^ signed at Dresden at 
25th of December 1745. 

In consideration of the empress queen's cession, his 
Prussian majesty has engaged to her that he will pay this 
money seli?n le contract, and consequently has bound him- 
self to stand in the place of the late emperor in respect of 
this money, to all intents and purposes. 

The late emperor could not have seized this money as 
reprisals, or even in case of open war between the two na- 
tions, because his faith was engaged to pay it without any 
delay, demur, deduction, or abatement whatsoever. If 
these words should not extend to all possible cases, he hatli 
plighted his honor to bind himself by any other form of 
words more eflfectually to pay the money ; and therefore 
was liable at any time to be called upon to declare express- 
ly that it should not be seized as reprisals, or in case of 
war; which is very commonly expressed when sovereign 
princes or states borrow money from foreigners. There- 
fore, supposing for a moment that his Prussian majesty's 
complaint was founded in justice and the law of nations, 
and that he had a right to make reprisals in general, he 
could not^ consistent with his engagement to the empress 
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queeii) seize tTiis money as reprisals. Beside, this whole 
debt, according to the contract, ought to have been dis- 
charged in 1745. It should, in respect of the private cre- 
ditors, in justice and equity, be considered as if the con- 
tract had been performed ; and the Prussian complaints do 
not begin till 1746, after the whole debt ought to have 
been paid. 

Upon this principle of natural justice, French ships and 
eiFects wrongfully taken after the Spanish war, and before 
the French war, have, during the heat of the war. with 
France, and since, been restored by sentence of your ma- 
jesty's courts to the French owners. No such ships or 
effects ever were attempted to be confiscated as enemy's 
property here during the war ; because, had it not been for 
the wrong first done, these eiFects would not have been in 
your majesty's dominions. So, had not the contract been 
first broke by non-payment of the whole loan in 1/45, this 
money would not have been in his Prussian majesty's 
hands. 

Your majesty's guaranty of these treaties is entire, and 
must therefore depend upon the same conditions upon 
which the cession was made by the empress queen. 

But this reasoning is, in some measure, superfluous; 
because, if the making any reprisals upon this occasion be 
unjustifiable, which we apprehend we have shewn, then it 
is not disputed but that the non-payment of this money 
would be a breach of his Prussian maje'-^-v's engagements, 
and a renunciation, on his part, of the eaties. 

All which is most humbly submittea .j your majesty's 
royal wisdom. 

GEO. LEE. 

G. PAUL. 

D. RYDER. 

W. MUJIRAY. 
January 18, 175'3. 
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:Plt£SIDEKT's IK8TRUGTI0KS TO 1^BJVAT£ 

ARMED VESSELS. 

1. The tenor of your commission under the act of Conr 
gress, entitled "an act concerning letters of marque, prized 
and prize goods,'' a copy of which is hereto annexed, will 
be kept constantly in your view* The high seas, referred 
to in your commission, you will understand generally, to 
refer to loW'^ water mark; but with the exception of the 
space within one league, or three miles, from the shore of 
countries at peace both with Great Britain and with the 
United States. You may nevertheless execute your com- 
mission within that distance of the shore of a nation at war 
with Great Britain, and even on the waters within tlie ju*^ 
risdiction of such nation, if permitted sO to do. 

2. You are to pay the strictest regard to the rights of 
neutral powers, and the usages of civilized nations ; and 
in all your proceedings towards neutral vessels, you are 
to give them as little molestation or interruption as will , 
consist with the right of ascertaining their neutral charac- 
cer, and of detaining and bringing them in for regular ad- 
judication, in the proper cases. You are particularly to 
avoid even the appearance of using' force or seduction, 
with a view to deprive such vessels of their crews^ or of 
Aeir passengers, other than persons in the military ser- 
vice of the enemy. 

3. Towards enemy vessels and their crews, you are to 
proceed, in exercising the rights of war, with all the jus- 
tice and humanity which characterize the nation of which 
you are members. 

4. The master and one or more of the principal persons 
belonging to captured vessels, are to be sent, as soon after 
the capture as may be, to the judge or judges of the pro- 
per court in the United States, to be examined upon oath, 
touching the interest or property of the captured vessel and 
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her lading : and at the same time, are to be delivered to the 
judge or judges, all passes, charter parties, bills of lading, 
invoices, letters and other documents, and writings found 
on board ; the said papers to be proved by the affidavit of 
the commander of the capturing vessel, or some other per- 
son present at the capture, to be produced as they were re- 
ceived, without fraud, addition, subduction or embezzle- 
ment. 

By command of the President of the U. States* 

JAMES MONROE, Secretary of State. 



NO. III. 

DOCUMENTS RELATING TO THE BLOCKADE OT 
HARTlNiqUE AND GVADALOVPE. 

(Copy.) 

Mr Merry to Mr* Madison. 
I 
Washmtgton, April 12, 1804^ ^ 

SIR, 

Mr. Thornton not having failed to transmit to his ma- 
jesty's government an account of the representation which 
you were pleased to address to him, under date of the£7th 
October last year, respecting the blockade of the islands of 
Martinique and Guadaloupe, it is with great satisfaction. 
Sir, that I have just received his majesty's commands sig- 
nified to me by his principal secretary of state for foreign 
affairs, under date of the 6th of January last, to communi- 
cate to you the instructions which have, in consequence of 
your representation, been sent to commodore Hood, and to 
the judges of the vice admiralty courts in the West In- 
dies* 

I have, accordingly, the honour to transmit to you, Sir, 
enclosed, the copy of a letter from Sir Eves^n Nepean, se- 
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creiary to the board of admiralty, to Mr. Hammpnd, his 
majesty's under secretary of state for foreign affairs, ^pc- 
..cifying the nature of the instructions which have beea 
given. 

His majesty's government doubt not that the prompti- 
tude which' has been maAifested in redressing the griev- 
ance complained of by the government of the United States 
wiU be considered by the latter as an additional evidence of 
his majesty's constanl; and sincere desire to remove any 
ground of misunderstanding that could have a tendency to 
interrupt the harmony which so happily subsists between 
his government and that of the United States* 
I have the honour to be^ 
With high respect and consideration. 
Your most objpdient humble servant^ 

{Signed) ANTH. MERRY, 



(COPY.) 

Admiralty Office, 5th January, 1804. 
SIR, 

HAVING communicated to the lords of the admi- 
ralty, lord Hawkesbury's letters of the 23d ultimo, inclo- 
sing the copy of a dispatch which his lordship had receiv- 
ed from Mr. Thornton, his majesty's charge d'affairs in 
America, on the subject of the blockade of the islands of 
Martinique and Guadaloupe, together with the report of 
the advocate general. 

Thereupon, I have their lordship's commands to acquaint 
you for his lordship's information, that they have sent or- 
ders to commodore Hood,^ot to consider any blockade of 
those islands as e.xisting, unless in respect of particular 
p0|ts which may be actually invested, and then not to cap- 
ture vessels bound to such ports unless they shall previous- 
ly h^ve been warned not to enter them, and that they have 
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^ alao sent the necessary directions on the subject to the 
judges of the vice admiralty courts in the West Indies and 

America* 

I am, &c. 
(Signed) EVEAN NEPEAN- 

George Hammond^ esq. 



KR» HERRT TO MR*. KADISOK. 

Washikgtoh, April 12,1804. 
SIR, 

I HA^E the honour to acquaint you that I have just 
received a letter from rear admiral sir John Duckworth, 
commander in chief of his majesty's squadron at Jamaica, 
dated the second of last months in which he desires tne to 
communicate to the government of the United States, that 
he has found it expedient for his majesty's service, to con- 
vert the siegc^ which he lately attempted, of Curacoa, into 
a blockade of that island* 

I cannot doubt, sir, that this blockade will be conducted 
conformably to the instructions which, as I have had the 
honour to acquaint you in another letter of this date, have 
been recently sent on this Subject to the commander in 
chief of his majesty^s forces, and to the judges of the vicer 
admiralty courts, in the West Indies, should the stnallness 
of the island of Curacoa still render necessary any dis- 
tinction of the investment being confined to particular 
Iports. 

I have Ac honour to be, &c. 

(Signed) ANT. ^ERRV- 
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No. IV. 



CORRESPONDENCE BETWEEN MR. PIlfKNEY ANp 
MARQUIS WELLESLEY ON BLOCKADESf 

Notwithstanding the explicit engagement on the part pf 
the British goye^unent contained im the above documents^ 
and coufirmed by the decisions of their prize courts, block- 
ades continued to be, proclaimed without an actual investi- 
ture of the particular ports> and neutral vessels bound to 
such ports were captured without having been previously 
warned not to enter them* Thisse blockades were defe||r 
ivc, inasmuch as Aey were constructively established flfl 
constructively notified* Their unlawfulness had been set- 
tled both by diplomatic and judicial authority, in the war 
which was terminated by the treaty pf Amiens ; but thi^ 
did not prevent their ri^yiyal in the late war« The practice 
of the former war, on account of tho remoteness of the 
United States from Europe, had justified a conjectural des? 
(ination from America to Amsterdam, although the block- 
ade of that port had been proclaimed in the usual manner^ 
and the party was proved to have known its commence? 
ment. This rule was incorporated into the treaty between 
the United States and Great Britain, which was concluded. 
stfb spe rati in 18Q6, but not ratified* The British negor 
tiators of that treaty, however, declined to insert in it a de-* 
finition of blockade similar to t^at of the convention of 
1801 between Russia and Qreat Britain, although they ad- 
mitted the doctrine of the British prize courts to be con- 
formable to such a definition* That this omission was not 
"Vithout meaning, is rendered evident by the continuance 
pf the blockade of the European coast, from Brest to the 
Elbe, proclaimed in May, 1606, but which if valid in point 
of notice^ was defective for want of an actual investiture of 
the ports and places included in its terms* This blockade, 
and other inhibitions of neutral trade of a like character, 
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having been made by France the ground of issuing the Ber- 
lin decree of November, 1806, and that decree having 
been retaliated by the British orders in council of January 
and Noveihber, 1SQ7, and of April, 1809; it became an 
object of the diplomatic discussions which ensued respect- 
ing the repeal of these edicts to ascertain whether the 
blockade of May, 1806, was merged in the orders subse- 
quently issued, and (in case the Berlin decree should be 
revoked) would fall to the ground with these orders ; or 
whether the blockade would revive after the revocation of 
the decrees. and orders. Mr. Pinkney, the minister of the 

«ited States in London, after a great deal of discussion, 
ceeded in obtaining from the British secretary for for- 
eign affairs, an admission, that either the blockade was 
merged in the orders, and would consequently be involved 
in their repeal^ or if revived, would be enforced in the 
manner required by the law of nations. In the course of 
this discussion, the folUwing Utters were written, which 
are here inserted without any other apolopy than the pre* 
ceding explanation. 



T.ORD WELLESLEY TO MR. PINKNEY.* 

Foreign Office, December S9, 1810. 

SIR, 

In acknowledging the receipt of your letter of the 10th 
instant, I must express my regret, that you should have 
thought it necessary to introduce into that letter any to- 
pics, which might tend to interrupt the conciliatory spirit, 
in which it is the sincere disposition of his majesty's gov- 
ernment to conduct every negotiation with the government 
of the United States. 

^ This letter vas npt received till January 3(3, 1811, at niglit. 
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From an anxious desire to avoid aU discussions of that 
tendency, I shall proceed without any further observation 
to communicate to you the view which his majesty's gov- 
ernment has taken of the principal question which formed 
the object of my inquiry, during our conference of the 5th 
instant. Theletterof the French minister for foreign af- 
fairs to tKe American minister at Paris^ of the 9th Au- 
gust, 1810, did hot appear to his majesty's government, to 
contain such a notification of the repeal of the French de- 
crees of Berlin and Milan, as could justify his majesty's 
government in repealing the British orders in council. 
That letter states ^^ that the decrees of Berlin and Milan 
are revoked, and that from the 1st of November, 1810, 
they will cease to be in force, it being understood that in 
consequence of this declaration, the English shall revoke 
their orders in council and renounce the new principles of 
blockade which they have attempted to establish." The 
purport of this declaration appeared to be that the repeal of 
the decrees of Berlin and Milan would take eifect from the 

■ 

1st of November^ provided that Great Britain antecedent- 
ly to that day, and in consequence of this declaration, 
should revoke the orders in council and should renounce 
those principles of blockade, which the French government 
alleged to be new. A separate condition relating to Ame- 
rica, seemed also to be contained in this declaration, by 
which America might understand, that the decrees of Ber- 
lin and Milan would be actually repealed on the 1st of No- 
vember, 1810, provided that America should resent any 
refusal of the British government to renounce the new 
principles of blockade, and to revoke the orders in council. 
By your explanation it appears, that the American gov- 
ernment understands the letter of the French minister as 
announcing an absolute repeal, on the 1st of November, 
1810, of the French decrees of Berlin and Milan; which 
repeal, hpwever, is not to continue ip force unless the Bri- 
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tish government, within a -reasonable time after the Ist bf 
November, 1810^ shall fulfil the two conditions stated dis- 
tinctly in the letter of the French minister. Under this 
explanation, if nothing more had been required firom Great 
Britain, for the purpose of securing the continuance of the 
repeal of the French decrees, than the repeal of our orders 
in council, I should not have hesitated to declare, the per- 
fect readiness of this government to fulfil that condition* 
On these terms, the British government has always been 
sincerely disposed to repeal the orders in council. It ap- 
pears, however, tiot only by the letter of the French minis- 
ter, but by your eistplanation^ that the repeal of the orders 
in council will not satisfy either the French* or the Ameri- 
can government; Th^ British govemmcut is further re- 
quired, by the letter of the French minister, to renounce 
those principles of blockade which the FrencTi gov- 
ernment alleges to be new# A reference to the terms 
of the Berlin decree will serve to explain the extent 
of this requisition. The Berlin decree states, that Great 
Britain *' extends the right of blockade to commercial un- 
fortified towns, and to ports, harbors, and mouths drivers, 
which, according to the principles and practice of all civil- 
ized nations, is only applicable to fortified places. On the 
part of the American government, I undi^rstand you to re- 
quire that Great Britain should revoke her order of block- 
ade of May, 1806. Combining your requisition with that 
of the French minister, I must conclude, that America de- 
mands the revocation of that order of blockade as a practi- 
cal instance of our renunciation of thpse principles of block- 
ade which are condemned by the French government. 
Those principles of blockade Great Britain has asserted to 
be ancient and established by the laws of maritime war, ac- 
knowledged by all civilized nations, and on which depend 
the most valuable rights and interests of this nation. If 
the Berlin and Milan decrees arc to be considered as still 



in for^e, unless Great Britain shall renounce these estab- 
lished foundations of her maritime rights and interests, the 
period of time is not yet arrived, when the repeal of her 
orders id council can be claimed from her, either with re- 
ference to the promise of this government, or to thd safety 
and honpr of the nation. . I trust that the justice of the 
American government will not consider, that France, by 
the repeal of her obnoxious decrees under such a condi- 
tion, has placed the question in that state which can war* 
rant America in enforcing the non-intercourse act against 
Great Britain and not against France. In reviewing the 
aaual state of this question, America cannot fail to observe 
the situation in .which the commerce of neutral nations has 

* 

been placed by many recent acts of the French govern- 
ment ; nor can America reasonably expect that the system 
of violence and injustice, now pursued by France with un- 
remitted activity (while it serves t6 illustrate the true spi- 
rit of her intentions) should not require some precautions 
of defence on the part of Great Britain. 

Having thus stated my view of the several considera- 
tions> arising from the letter of the French minister, and 
from that with which you have honored me ; it remains 
only to express my solicitude that you should correct any 
interpretation of either which you may deem erroneous. 
If either by the terms of the original decree to which the 
French minister's letter refers, or by any other authentic 
document, you can prove that the decrees of Berlin and 
Milan are absolutely repealed, and that no further condi- 
tion is required of Great Britain than the repeal of her or- 
ders in council, I shall receive any such information with 
most sincere satisfaction, desiring you to understand, that 
the British government retains an anxious solicitude to re- 
voke the orders in council^ as soon as the Berlin and Mi- 
lan decrees shall be eifectually repealed without conditions 
injurious to the maritime rights and honor of the united 
kingdom. I have the honor to be, with great respect atidi 
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consideration, air, your most obedient^ and humble ser- 
vant, 

(Signed) WELLESLEY. 

William Pinkney, Esquire, S^a. 



MB. PINKKET TO LOBD W£IiLESL£Yi^ 

Great Cumberland Place, January 14, 181 1» 

MY LORDy 

I have received the letter which you did me the honor 
to address to me on the 2dth of last month, and will not 
fail to transmit a copy of it to my government* In the 
mean time I take the liberty to trouble you with the fol- 
lowing reply, which a severe indisposition has prevented 
me from preparing sooner* 

The first paragraph seems to make it proper for me ta 
begin by saying, that the topics introduced into my letter 
of the 10th of December^ were intimately connected with 
Its principal subject, and fairly used to illustrate and ex- 
plain it ; and 'consequently^ that if they had not the good 
fortune to be acceptable to your lordship, the fr ilt was not 
mine. 

It was scarcely possible to speak with more modera- 
tion than my paper exhibits, of that portion of a long list 
of invasions of the rights of the United States, which it ne- 
cessarily reviewed, and of the apparent reluctance of the 
British government to forbear those invasions in future* 
I. do not know that I could more carefully have abstained 
from whatever might tend to disturb the spirit which your 
lordship ascribes to his majesty's government, if, instead 
of being utterly barren and unproductive, it had occasion- 
ally been visible in some practical result, in some conces- 
sion either to friendship or to justice. It would not have 
been very surprising, nor very culpable perhaps, if I had 
wholly forgotten to address my^lf to a spirit of concilia- 
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lion, which had met the most equitable claims with steady 
and unceasing repulsion ; which bad yielded nothing that 
could be denied; and had answered complaints of injury 
by multiplying their causes. With this forgetfulness, how- 
ever, I am not chargeable ; for, against all the discourage- 
ments suggested by die past, I have acted still updn a pre- 
sumption that the disposition to conciliate, so often pro- 
fessed, would finally be proved by some better evidence 
than a perseverance in oppressive novelties, as obviously 
incompatible with such a disposition in those who enforce 
them, as in tho^e w^ose patience they continue to exer- 
|cise» 

Upon the commencement of the second paragraph, I 
^ust observe, that the forbearance which it announces 
might have afforded some gratification, if it had been fol- 
lowed by siich admissions as my government is entitled to 
expect, ii)stead of further manifestation of that disregard 
of its demands^ by which it has so long been wearied. It 
has never been my practice to seek discussions, of which 
the tendency is merely to irritate ; but I bg^g your lordship 
to be assured, that I feel no desire to avoid them, what- 
ever may be their tendency, when the rights of my country 
require to be vindicated against pretensions that deny, and 
ponductthat infringes them. 

If I comprehend the other parts of your lordship's let- 
ter, they declare in effect, that the British government will 
repeal nothing but the orders in council^ and that it cannot 
at present repeal eyei^ them, because in the first place, the 
French govenmient has required, in the letter of the Duke 
of Cadore to General Armstrong, of the 5th of August, 
jiot only that Great Britain shall revoke those orders, but 
that she shall renounce certain principles of blockade (sup- 
posed to be explained in the preamble to the Berlin de- 
cree) which France alleges to be new ; sjnd, in the second 
place, because the American government has (as you con- 
clude) demanded the revocation of the British order of 



blockade of May, 1806, as a practical instance of that same 
renunciation^ or, in other words, has made itself a parly, 
not openly indeed^ but indirectly and covertly, to the en- 
tire requisition of France, as you understand that reqKisi- 
tion* 

It is certainly true that the American government has 
required, as indispensible in the view of its acts of inter- 
course and non-intercourse, the annulment of the British 
blockade of May, 1800 } and further, that it has through 
me declared its confident expectation that other blockades 
of a similar character (including that of the island of Zea- 
land) will be discontinued* But by what process ofrea- 
son your lordship has arrived at the conclusion, that the 
government of the United States intended by this requisi- 
tion to become the champion of the edict of Berlin, to^- 
shion its principles by those of France, while it affect- 
ed to adhere to its own, and to act upon some partner- 
ship in doctrines, which it would jfain induce you to ac- 
knowledge, but could not prevail upon itself to avow, I am 
not able to conjecture* The frank and honorable character 
of the American government justifies me in saying that, if 
it had meant to demand of Great Britain an abjuration of 
all such principles as the French government may think fit 
to disapprove, it would not have put your lordship to the 
trouble of discovering that meaning by the aid of combina- 
tions and inferences discountenanced by the language of its 
minister, but would have tojd you so in explicit terms* 
What I have to request of your lordship, therefore, is that 
you will take our views and principles from our own mouths, 
and that neither the Berlin decree, nor any other act of any 
foreign state, may be made to speak for us what we have 
not, spoken for ourselves* 

The principles of blockade which the American govern- 
ment professes, and upon the foundation of which it has re^ 
peatedly protested against the order of May, 1806, and the 
Other kindFe4 Umovatio&s of those extraordinary times, h^vc 
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already been so clearly explained to your lordshiji> in my 
letter of the 21st of September, that it is hardly poiisible to 
read that letter and misunderstand them. Recommended 
by the plainest considerations of universal equity, you 
will find them supported with a strength of argument 
and a weight of authority, of which they, scarce- 
ly stand in need, in the papers which will accbmpany 
this letter, or were transmitted in that of September* 
I will not recapitulate what I cannot improve; but I 
mustavail myself of this opportunity to call your lordship's 
attention a second time, in a particular manner, to one of 
the papers to which my letter of September refers. I allude 
to the copy of an official note of the 12th of April, 1804, 
from Mr. Merry to Mr. Madison, respecting a pretended 
blockade of Martinique and Guadaloupe. No comment 
can add to the value of that manly and perspicuous exposi* 
tion of the law of blockade, as made by England herself in 
maintainance of rules which have been respected and upheld 
in all seasons and on all occasions by the government of the 
United States. I will leave it, therefore, to your lordship's 
consideration, with only this remark, that, while that paper 
exists, it will be superfluous to seek in any French docu-* 
ment for the opinions of die American government on the 
matter of it. - 

The steady fidelity of the government of the United 
States to its opinions on that interesting subject is known to 
everybody. The same principles which are found in the 
letter of Mr. Madison to Mr. Thornton, of the i27th of Oc- 
tober, 1803, alreadybefore you, were asserted in 1799, by 
the American ministei'; at this court, in his correspondence 
tvith Lord Grenville, respecting the blockade of some of the 
ports of Holland; were sanctioned in a letter of the 
20th of September, 1 800, from the secretary of state of 
the United States to Mr. King, of which an extract is en- 
closed ; were insisted upon in repeated instructions to Mr. 
Monroe and the special mission of 1 806 ; liaye beeammn^ 
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tained by the United States against others as well as against 
England, as will appear by the inclosed copy of instructions, 
dated the ejst of October, 1801, from Mr. Secretary Ma- 
dison to Mr. Charles Pinkney then American minister at 
Madrid ; and finally, were adhered to by the United States, 
when belligerent, in the case of the blockade of Tripoli* 

A few words will give a summary of those principles ; 
and when recalled to your remembrance, I am not without 
hopes, that the strong grounds of law and right, on which 
they stand, will be as s^parent to your lof cUhip as they ar^ 
to me. 

It is by no means clear that it may not fairly be contend: 
ed, on principle and early usage, that a maritime blockade 
is incomplete with regard to states at peace, unless the 
place which it would affect is invested by land as w^Il as by 
sea. The United States, however, have called for the re- 
cognition of no such rule. They appear to have conteiited 
themselves with urging in substance, that ports not actually 
blockaded by a present, adequate, stationary force, employ- 
ed by the power which attacks them, shall not be consid- 
ered as shut to neutral trade in articles not contraband of 
war ; that, though it is usual for a belligerent to give notice 
to neutral nations when he intends ^o institixte a blockade, 
it is possible that he may. not act upQn liis intention at all^ 
or that he may execute it insufficiently, ox that he may dis: 
continue his blockade of which it is not customary to give 
any notice : that consequendy the presence of the blockade 
ing force, is the natural criterion by which the neutral is en- 
abled to ascertain the existence of the blockade at any giv- 
en period, in like manner as the actual investment of a be- 
sieged place, is the evidence by which we decide whether 
the siege, which may be commenced, raised, recommenced 
and raised again, is continued or not; that of course a mere 
notification to a neutral minister shall not be relied upon, as 
affecting, withjknowledge of the actual existence of a block- 
ade^ either his government or its citizens ; that«vesse{ 
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cleareid or bound to a blockaded port, shall not be consid- 
ered as violating in any manner the blockade, unless, on her 
approach towards such port, she shall have been previously 
warned not to enter it; that this view of the law, in itself 
perfectly correct, is peculiarly important to nations, situated 
at a great distance from the belligerent parties, and there- 
fore incapable of obtaining other than tardy information of 
the actual state of their ports ; that whole coasts and coun- 
tries shall not be declared, (for they can never be more than 
declared) to be in a state of blockade, and thus the right of 
blockade converted into the means of extinguishing the 
trade of neutral nations ; and lastly, that every blockade 
shall be impartial in its operation, or, in other words, shall 
not open and shut for the convenience of the party that 
institutes it, and at the same time repel the commerce of the 
rest of the world, so as to become the odious instrument 
of an unjust monopoly, instead of a measure of honorable 
war. 

These principles are' too moderate and just to furnish 
any motive to the British government for hesitating to re- 
voke its orders in council, and those analogous orders! of 
blockade, which the United States expect to be recalled. It 
can hardly be doubted that Great Britain will ultimately 
accede to them in their fullest extent; but if that be a san- 
guine calculation (as I trust it is not) it is still incontro- 
vertible that a disinclination at this moment to acknowledge 
them, can suggest no rational inducement for declining to 
repeal at once what every principle disowns, and what must 
be repealed at last. 

With regard to the rules of blockades which the French 
government expects you to abandon, I do not take upon me 
to decide whether they are such as your lordship supposes 
them to be or not. Your view of them may be correct ; 
but it may also be erroneous ; and it is wholly immaterial 
to the case between the United States and Great Britain 
whether it be the one or the other. 
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As to such British hl^kades as ihie United States desirft 
you to relinquish, you will not, I am sure, allege that it is 
any reason for adliering to them that France expects you to 
relinquish others. If our demands are suited to the naea- 
sureof our own rights, and of your obligations as they res- 
pect those rights, you cannot think of founding a rejection 
of them upon any imputed exorbitance in the theories of the 
French government, for which we are not responsible, and 
with which we have no concern. Ifj when you have done, 
justice to the United States, your enemy should call upon 
you to go further, what shall prevent you from refusing ? 
Your free agency will in no respect have been impaired. 
Your case will be better, in truth and in the opinion of ndan- 
kind; and you will be therefore^ stronger in maintaining 
it, provided that, in doing so, you Resort only to legitimate 
jneansj and do not once more forget the rights of oO:iers 
while you seek to vindicate your own. 

Whether France will be satisfied with what you may. do, 
is not to be known by anticipation, aiid ought not to be the 
subject of inquiry. So vague a specufation has nothing to 
do with your duties to nations at peace, and, if it had, would 
annihilate them. It cannot serve your interests; for it 
tends to lessen the number of your friends^ without adding 
to your security against your enemies. 

You are required therefore, to do right, and tp leave the 
consequences to the future, when by doing right you have 
every thing to gain and nothing to lose. 

As to the orders in council^ which professed to be a re- 
luctant departure from all ordinary rules, and to be* justified 
only as a system of retaliation for a pre-existing measure 
of France, their foundation (such as it was) is gone the 
moment that measure is no longer in operation. But the 
Berlin decree is repealed; and even Milan decree, the suc- 
cessor of your orders in council, is repealed also. Why is 
it, then, that your orders have outlived those edicts, and 
that they are still to oppress and harass s^s before ? Your 



lip ansWers tKis question explicitly eticugh, but 
faot satisfactorily. You do not allege that the French 
decrees are not repealed ; but you imagine that the re*- 
pcdl is hot to remain in forces unless this British govern- 
ment shall, 4n addition tb the revocation ofitsol-ders in 
bouncil> abandoti its system of blockade; I ath not con^- 
^cioiis of having dtatedf as youf lordship seem^ to think^ 
that thi3 is so^ an4 I believe in fact that it is othetwise; 
Even if it weire admitted, howeveri the orders itl council 
bught nevertheless to be revoked* Gad ^^ the safety and 
honour of the British nation^' dexhand that these orders 
^hall continue to outrage the public law of the world) and 
sport with the indisputed rights of neutral commerce, aftei^ 
the pretext which was at first invented for them is gone ? But 

with a tvuival of the French system, atld 
consequently ihay again be furnished with the ^ame pre'- 
text ) Be it so ; yet still> as the system and the preteit are 
tat present at an end^ so, of course^ should be your orders. 

According to your mode of teasonihg^ the situation of 
tiieUtral trade is hopeless indeed* Whether the Berlin de- 
cree exists or not, it is equally to, justify your orders iii 
touiiciL You issued tlieiU before it was atiy thing but a 
shadow, and by doing so gave to it all the substance it 
could ever claim* It is at this moment nothing. It is re* 
vokcd and has passed away^ according tb your own admis- 
isipn. You choose^ however^ tb look for its te-appeatance ;. 
and you make your oi^n expectation equivalent to the de- 
cree itself; Compelled to concede that there is no anti- 
iieutral French edict in operatioh upon the ocean, you think 
it sufficient to say that there ivill be such an edict, yoU 
l^now not when i and in the meantime you do all yoU can 
to verify yoUr own prediction, by giving to your enenly all 
the provocation in your power to resume the decrees which 
he has abandoned. 

For my part, my lordj I know tiot what it is' that the Bri- 
tish government fequires, with a View to what it calls 5^ 
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^cfity ^d its honor J as an inducement to ireseind its orders 
in council. It does not, I presume, imagine that such a 
system will be suffered to ripen into law. It must intend 
00 relinquish it, sooner or later, as one of those violent ex- 
periments for which time can do nothing, and t^ which sub- 
mission will be hoped in vain. Yet, even after the pro- 
fessed foundation of this mischievous system is taken away, 
another and another is industriously procured for it; so 
that no man can tell at what time, or under what circum- 
stances it is likely to have an end. When realities cannot 
be found, possibilities supply their place, and that, which 
was originally said to be retaliation for actual injury, be- 
comes, at last (if such a solicrsm can be endured or imagia- 
ed) retaliation for apprehended injuries, which the future 
may or may not produce, but which it is certain have no 
existence now! 

I do not mean to grant, for I do not think, that the edict 
of Berlin did at any time lend even a colour of equity tp 
the British orders in council, with reference to the United 
States : but it might reasonably have been expected that 
they, who have so much relied upon- it as a justification, 
would have suffered it and them to sink together. Hoir 
this is forbidden by your safety or your honor remains to 
be explained ; and I am not willing to believe that either 
the one or the other is inconsistent with the observance of 
substantial justice^, and with the prosperity and rights of 
peaceful states. 

Although your lordship has slightly remarked upon cer- 
tain recent acts of the French government, and has spoken 
in general terms of ^^ the system of violence and injustice 
now pursued by France,'' as requiring ^^ some precautions 
of defence on the part of Great Britain," I do not perceive 
that you deduce any consequence from these observatioos, 
in favour of a perseverance in the orders in council. I adi 
not myself aware x>f any edict^of France which,. now that 
the Berlin and Milan decrees are repealed, affect the rights 



of neutral cQmmercc "on the seas. And you will yourselves 
admit that if any pf the acts of the French government, 
resting on territorial sovereignty, have injured, or shall 
hereafter injure, the United States, it is for them, and for 
them only, to seek redress. In like manner it is for Great 
Britain to determine what precautions of defence those 
measures of France, which you denominate unjust and 
violent, may render it expedient for her to adopt* Th^ 
United States have only to insist that a sacrifice of their 
rights shall not be among the number of those precautions^ 

In replying to that passage in your lettei*, which adverts 
to the American act of non-intercourse, it is only necessar/ 
to mention the proclamation of the President of the Unhe4 
States, of the 2d of November lastj and the act of congress 
which my letter of the ?lst of September communicated, 
and to add that it is in the power of the British government 
to prevent the non-intercourse from being enforced against 
Great Britain. 

Upon the concluding paragraph of your letter I will bare- 
ly observe, that I am not in possessrtion of any document^ 
which you are likely to consider as authentkj showing that 
the French decrees are " absolutely revoked upon the sin- 
gle condition of the revocation of the British orders in 
council ;" but that the information, which I have lately 
received from the American legation at Paris, confirms 
what I have already stated, and I think proved to your 
lordship, that those decrees are repealed and bave ceased 
to Ivive any effect. I will now trespass on you no further^, 
than to suggest that it would have given me sincere pleat- 
sure to be enabled to say as" much of the British orders in 
council and of the blockades, from which it is impossible 
to distinguish them. I have the honor to be, with great 
respect and consideration, my lord, your lordship's most 
obedient humble servant, 

(Signed) WM. PINKNEY, 

The most noble the Marquis Wellesley, 
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NO V. 

Paris, le 18 Septembre, 1807. 

J'ai 80umis k »a majesty i'empereur et roi, monsieur, lea 
Routes que s'fetait formfe s. e. le ministre de la marine et 
des colonies, sur I'intendue de quelques dispoBitions du 
dfecr^t imperial du 21 Novembre, 1806, qui a dfeclarfe lea 
isles Britanniques en 6tat'de blocus ; voici quelles sont 
les intentions 4e sa majesty sur les points qui avaient mit 
cn question. 

1. Les b&timens arm6s en giiierre peuventrils en vertu 
du d^cr^t imperial du 21 Novembre dernier, saiszr sur les 
bdtimens neutreSj soit les propriit^a Anglai^es, soit m^me 
toutes marchandises provenant de manufactures qu du 
territoire Anglais ? 

/ Sa majesty m'a fait connaitre, que, puis qu'elle avait 
jug6 a propoB de n*exprimer aucune exception dans son 
dter^t, il n*y avait pas lieu d'en faire dans Texecution i 
regard de qui que ce pftt fetre, 

% Sa majesty a sursis a statuer sur la question de savoir 
si les arinAeurs Fran^ais doivent s'emparer des b&timens 
neutres qui vont en Angleterre, ou qui en sortent, lore 
m^me quil n'ont point k bord de marchandises An« 
glaises. v 

3. Sur la troisieme question, qui ^it de savoir si les 
armemens Fran9ais sont passible de la retenue ordonn6e 
par I'article 6, du decrfet du 21 Novembre, sa majestfe a 
d^clar^ que la disposition de cet article n'etait susceptible 
d'aucune restriction, c'est a dire, que la retenue^doit avoir 
lieu sur le produit de toutes les confiscations de marchan* 
discs et propri6t6s qui ont 6t6 ou pourroient 6tre pronon- 
ctes en execution du d6cr6t, sans fegard au lieu de la saisie 
ou a la quality des saisissans. 
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Vous voudrcz bien. Monsieur, notifier ce8 decisions au 
conseil des prises, les faire consigner sur les rfcgistres efc 
m*assurer la reception de ma lettre. 

B-ecevez, &c. &c. 
' Le gd. Juge min* de la justice, 
(Signfe) REGNIER* 

Procureur general imperial conseil des prises* 

General Armstrong to JML De Champagny. 

PARI89 November 12th, 1807V 
SIR, 

The document to which these observations are pre* 
fixed will inform your excellency that an American ship, 
trading under the protection of the laws of nations, and of 
partic^ar treaties,, and suffering shipwreck on the coast of 
France, has recently been seized by his majesty's officers, 
and adjudged by his council of prizes as follows, viz : 

«( Our council puts at liberty the American vessel, the 
Horizon, shipwrecked the 30th of May last, near Morlaix, 
and consequently orders, that the amount arising from the 
salelegally made of the wreck of the said vessel, together 
with the merchandize of the cargo, which, according to an 
estimate made in presence of the overseers of the adminis- 
trations of marine and custom-house, shall have been ac- 
knowledged not to proceed from English manufactures, nor 
from English territory, shall be restored to captain Mac 
Clure, without deducting any other expenses than those re« 
latiye to the sale* 

And with regard to the other merchandize of the cargo, 
which, from the result of the said estimate, shall be ac- 
knowledged to come from manufactures or English territo- 
ry, by virtue of the fifth article of the decree of the 1st 
November, 1806, they shall be confiscated for the use of 
the state ; the whole to be sold by the foiMds prescribed in 
the regulations ; and the application of the product to be 
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made in conformity to the arrangements of the said de* 
cree, deduction being made for the expense of saving the 
goods, and that of the support of the crew, until the day- 
that the captain shall receive the notiiicatron of the present 
decision." 

The reasons upon which this decision is founded are at 
once so new and so alarming to the present friendly rela- 
tions of the^ two powers, that I cannot but discuss them 
with a freedom in some degree proportioned to mv sense 
of their novelty and importance* 

*• Considering," says the council^ " 1st. That the neu- 
trality of the ship and cargo were sufficiently established, 
the whole ouglu to be restored, (agreeably to the provisions 
of the convention of the 30th of September, 1 800,) provided 
no merchandize of English origin had beeii found in 
her, and of course that she had not been brought with- 
in the limits of the imperial decree of the 21st of Novem-* 
ber, 1806." 

Here is an open and unqualified admission, that the ship 
was found within the rules prescribed by the convention of 
1800 I that according to these rules, her cargo and herself 
ought to have been restored^ and that such would have 
been the fact, but for the operation of the decree of the 2 1st 
of November, 1 806. 

In the letter your excellency did me the honour to write 
to me on the 7th of October last, you thought it " easy to 
reconcile the obligations of this decree with the preserva- 
tion of those arising from treaties." It was not for m^ to 
exaiAine the means by which this reconciliation could be 
effected ; they, no doubt, fully existed, and yet exist in his 
majesty's good pleasure ; and, taking for granted this fact, 
I saw in the opinion nothing Sut proofs of friendly disposi- 
tions and pledges that these were not to be either wantonly 
destroyed or diminished. How inauspicious, however, to 
its authoritv anft Sie consolations derived from it, is this 
r-sccut act of the council of prizes ? an act which explicitly 



ttcknowkdges the opposite characters and conflicting in-r 
junctions of these two instruments ; and which of course 
draws after it considerations the most serious to the gpY* 
emment of the United States* 
' The second reason of the council is, 

** That the decree declaring (British) merchandize good 
prize, had principally in view captures made on the high 
seas ; bi\t that the question, whether shipwrecked goocU 
ought to be restored or confiscated, having always been 
judged under the 14th article of the regulation of the 26th 
of July, 1778, and according to their character^ (which 
might have rendered lawful, or have even commended 
their seizure at sea,) there is no reason to introduce in this 
case any new distinction, which, however philanthropic it 
may appear, has not as yet been adopted as a rule by any 
Maritime nation.'' 

The doctrine resisted in this passage, and which incul- 
tates the duty of extending protection to the unfortunate^, 
,18 not new to his majesty's council of prizes. They have 
themselves censecratcd it by their decision of the 5th of^ ' 
March, 1800- By that decision they restored an enemy'^s 
ship, (the Diana) on the single reason, that " she had been 
compelled to enter a French port by stress of weather.'*^ *' I 
should certainly fail," says the attorney general, " in res- 
pect to myself and to the council, before whom I have the 
honour to represent the government, rvere I not to main- 
tain a principle consecrated by our laivsj and by those of all 
nations* In all circumstances let the loyalty of the French 
government serve as the basis of your decisions* Prove 
yourselves at once generous and just; your enemies will 
know and respect your magnanimity." Such was the prin- 
ciple adopted by the council in the year 1 800, and in the 
, case of an enemy's ship, yet we are now told, that this very 
principle, so honourable to the court, to the nation, and to 
human nature, is utterly unknown to all maritime people. 
And on what occasion do we hear this ? when an enemy's 



ship 18 again thrown on the French coast ? No, it has iyteS 
reserved for the wreck of a neutral and friendly vessel i 
for a ship of the United States f It is not denied, that had 
this ship escaped the rocks and made the port of Morhlx^ 
the only inhospitality to which she would have been expo- 
sed, (under the most rigorous interpretation of the law in 
question,) would have been that of being; ordered again td 
sea* Has then the misfortune of shipwreck so far altered 
her condition as to expose her to the injury 6f confiscation 
also i and is this among the printiples which the defender 
of maritime rights mean^ to consecrate by his power and 
his wisdom ? It is impossible^ 

The third reason of the council is, ** That the applica-' 
tion of the 5th article aforesaid, in as far as it concerns the' 
American and other nations, is the result both of tVie gen- 
eral expressions of that very article, and of the communica- 
tion recently made by his excellencyi the grand judge, con* 
cerning the primitive intention of the sovereign*" 

This reason will be found to be substantially answered id 
toy reply to reason, No. 5, of the counciL It will be seen^ 
that the opinion given here, that " the application of arti- 
cle S, of the imperial decree, to American commerce, fe 
the^ result of the general expressions of that Very ar- 
ticle," was not the opinion of the cotmeil, On the 5th of 
March last, when they judged the case of the* Hibernia j 
they then declared, in totidem verbis, that the decree " said 
nothing of its own influence on the convention of 1800, be- 
tween the United States and France. 

The fourth reason of the council is, " that the expedition 
ih qCiestion having certainly been made with full knowledge 
of the said decree, no objection can be drawn, with any pro- 
priety, from the general rules forbidding a retrospective ac- 
tion, nor even, in this particular case, from the posterior 
date of the act, in which the sovereign decides the qiws^ 
tion, since that act sprung from his supreme wisdom, not 
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as an interpetration of a doubtful point, but as a declaratiou 
of an anterior and positive disposition." 

A distinction is here attempted to be taken, between the 
interpretation of a doubtful point, and the declaration of an 
anterior and positive rule. This distinction cannot be 
maintained ; for if the rule had been positive, there would 
have been no occasion for the declaration. Neither the 
minister of marine, nor the council of prizes could have 
had any doubts on the subject; the execution-of the decree 
would have been prompt and peremptory ; nor would a 
second act, on the part of his majesty, after the lapse of 
twelve months, have been necessary to give operation to 
the first. Need I appeal to your excellency's memory, for 
the facts on which these remarks turn ? You know that 
doubts did exist — you know that there was, under them, 
much hesitation in pronouncing. You know that as late as 
the 9th of August I sought an explanation of the decree 
in question, and that even then your excellency, (who was 
surely a competent and legitimate orgfan of his majesty,) 
did not think yourself prepared to give it : the conclusion 
is inevitable. His majesty's answer, transmitted to the 
court of prizes on the 18th of September last, through the 
medium of the grand judge, was in the nature of an inter-- 
pretation^ and being so, could not, without possessing a 
retro-active quality, apply to events many months anterior 
in date to itself. 

The fifth reason of the council, and the last which enters 
into my present view of the subject, is, " that though one 
of the principal agents of his majesty had given a contrary 
opinion, of which the council had at no period partaken^ this 
opinion being that of an individual^ could not, whatever con- 
sideration its author ntay merit, balance the formal declara- 
tion given in the liame of his majesty himself; and that, 
if the communication of this opinion had, as is alleged, giv- 
en room to, and served as a basis for many American 
'shipments, and partiQularly of the oneinqueistioD, this cit» 
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ciunstance which may call for the iudulgeixce of his majes- 
tv. in a case in which the confiscation is entirely to the ad- 
vantage of the state, does not prevent a council rigid in its 
duty, to pronounce in conformity to the decree of the 21st 
of November, and of the declaration which followed it." 

It would appear from this paragraph that not finding it 
easy to untie the knot, the council had determined to cut it. 
Pressed by the fact, that an interpretation of the decree had 
been given b](. a minister of his majesty, specially charged 
with its execution^ they would now escape from this fact 
and from the conclusions to which it evidently leads by al- 
leging, 

1st. That at no time had the council partaken of the opin- 
ion given by the minister : and, 

2d. That this opinion being that of an individual could 
QOt possess either the force or the authority of one truly 
ministerial. 

It appears to me, as I think it will appear to your excel- 
lency, that the council have, in these statements, been less 
correct than is usual to them on similar occasions. If, as 
they now assert, they have never partaken of the minister's 
opinion— -if they have never even hesitated on the question, 
whether the decree of November did, or did not, derogate 
from the treaty of 1800— Why, I ask, suspend the Ameri- 
can cases generally i or why decide as they did in the case 
of the Hibemiaf Ifil mistake not, we find in this case 
the recognition of the very principle laid down by the min- 
ister of marine. ' That officer says, " in my opinion the 
November decree does not work any change in the rules at 
present observed with respect to neutral commerce, and con- 
sequently none in the convention of the 8th Vandemaire, 
year nine." And what says the council, ^^ admitting 
that this part of the cargo, (the rum and ginger) was of 
British origin^ the dispositions of the November decree, 
(which contain nothing with regard to their oxvn in/luence 
over the convention of the ^th Vandemaire^ year nine^ evi* 
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dently cannot be applied to a ship leaving America on the 
sixth of the same month of November ; and of course can* 
not have authorised her capture in the moment she was en- 
tering the neutral port of her destination*" We have here 
three distinct grounds of exemption from the effects of the 
November decree. 

1st. The entire silence of that decree with regard to its 
own influence over the convention of 1800. 

2d. The early period at which the ship left the United 
States. And, 

fld. The neutral character of the port to which she was ' 
destined. If such, Sir, were the principles admitted by the 
council on the 5th of March last, with what correctness can 
it be now said, " that at no period have they partaken of 
the opinion of the minister ?" 

The second fact asserted by the council is, that the inter- 
pretation of the decree in question, given on the 24th of 
December, 1806, yr^s private not j&ttW/c-— or in other words, 
that it was the interpretation of the man^ not that of the 
minister — and as such, cannot outweigh the, more recent 
declaration coming directly from his majesty himself* 

On the comparative weight of these declarations I shall 
say nothing, nor shall I do more to repel the first part of 
the insinuation, C^hat the minister's declaration was that 
only of the individual J -^thzn to submit to your excel- 
lency my letter of the 20th of December, 1800, claiming 
from that minister an official interpretation of the decree in 
question, and his answer of the 24th of the same month, 
giving to me the interpretation demanded. 

To your excellency, who as late ^s the 21st of August 
last, considered the minister of marine as the natural organ 
of his majesty's will, in whatever regarded the decree afore- 
said, and who actually applied to him for information rela- 
ting to it, this allegation of the council of prizes and the 
reasoning founded upon it^ cannot but appear very extrapr- 
din^ry, and wiU justify me^ in requesting that his majesty 
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may be moved to set aside the decision in question, on the 
ground of error in the opinion of the council* 

If in support of this conclusion I have drawn no argu- 
ments from the treaty of 1800, nor from the laws of nations, 
your excellency will not be at a loss to assign to this omis- 
sion its true cause. It would surely have been a useless 
formality to appeal to authorities, not only practically, but 
even professedly extinct. In the letter of the minister of 
justice of the 18th September, we are told by his majesty 
himself, that ** since he had not judged proper to make any 
exception in the letter of his decree, there was no room to 
make any in its execution^" and in the report of your ex- 
cellency's predecessor, of the 20th November 1806, we 
have these memorable words : 

^^ England has declared those places blockaded, before 
which she had not a single ship of war. She liaa done 
more, for she has declared in a state of blockade, places, 
which all her assembled forces were incapable of blockad- 
ing-— immense coasts, and a vast empire. Afterwards, 
drawing from a chimerical right and from an assumed 
fact the consequence that she might justly make her prey 
of every thing going to the places laid under interdiction, 
by a simple declaration of the British admiralty, and of 
every thing arising therefrom, and carrying this doctrine 
into eifect, she has alarmed neutral navigators, and driven 
them tb a distance from ports whither their interests at- 
tracted them, and which the law of nations authorised them 
to frequent. Thus it is^ that she has turned to her own 
profit, and to the detriment of Europe, but more particular- 
ly of France, the audacity with which she mocks at all 
rights and insults even reason itself. Against a power 
which forgets to such a pitch all ideas of justice, and all 
humane sentiments, what can be done but to forget them for 
an instant one^s self^^ Words cannot go further to shew 
the extinguished authority in the one case, of the treaty sub- 
sisting between the United States, and his imperial ma- 
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jesty, and in the other, of the law of nations : to appeal 
to them therefore, would be literally appealing to the. 
dead. 

Accept, Sir, &c. &c« 

(Signed) JOHN ARMSTRONG- 

His Excellency, the Minister 
of Foreign Affairs- 
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RULES OF THE DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW-YORK IN PRIZE CAUSES. 

1st. There shall be issued under the seal and authority 
of this court, commissions to such persons as the court 
shall think)fit, appointing them commissioners to take the 
examinations of witnesses in prize causes in preparatory^ 
on the standing interrogatories which have been settled and 
adopted by this court, and to. discbarge such other duties 
in relation to ships or vessels, qr property brought into 
the district of New- York, as prize, as shall be designated^ 
by the said commissions, and the rules and orders of this 
court- 

2d. The captors of any property brought into the dis- 
trict of New- York, as prize, or some one in their behalf, 
shall without delay, give notice to one of the commission- 
ers aforesaid, qf the arrival of such property, and of the 
place where the same may be found. 

3d. That upon the receipt of such notice, the commis- 
sioner or commissioners shall repair to the place where the 
said prize property then is, and if the same be a ship or 
vessel, or if the property be on board a ship or vessel, he 
shair cause the said ship or vessel to be safely moored in 
sufficient depth of water, or ih soft ground, so that the ship 
may receive no damage* The said eommisaioner or com- 
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missioners shall then take from the captors or others^ infor- 
mation of the arrival of the captured ship or vessel, or pro- 
perty, and of the time when the same was brought into the 
district* That the said commissioner or commissioners, 
in case the prize be a ship or vessel, shall examine whether 
bulk has been broken, and if it be found that bulk has been 
broken, the said commissioner or commissioners shall take 
information upon what occasion, or what cause the same was 
done* If the property captured be not a ship or vessel^ or in 
a ship or vessel, the commissioner or commissioners shall ex* 
amine the chests, packages^ boxes or casks containing the sub- 
ject captured, and shall ascertain whether the same has been 
opened, and upon what occasion the same were opened, and 
shall in every case, examine whether any of the property 
originally captured has been secreted or taken away subse- 
quently to the capture. And in every case, the commis- 
sioner, before he leaves the captured property, shall secure 
the same by seals upon the hatches, doors, chests, bales, 
boxes, casks or packages, as the case may require, so that 
they cannot be opened without breaking the said seals, and 
the said seals shall not be broken, or the property removed, 
much less unladened from any vessel, unless by special or- 
der of this court, excepting only in cases of fire or tem- 
pest, or of absolute necessity. If the captured property be 
not a vessel, or on board a vessel, the commissioner or 
commissioners shall take a detailed account of the particu- 
lars thereof, and shall cause the same to be deposited tin* 
der seals as aforesaid, in a place of safety, there to abide 
the order or decree of this court. 

4th. If no notification shall within reasonable time have 
been given by the captors, or by any person on their be- 
half, of any property which may be brought as prize within 
this district, and the commissioners, or either of them, shall 
become informed thereof by any means, it shall be the duty 
of the s^d commissioners, or one of them, to repair to the 
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place where such property is, and to proceed in respect to 
the same, as if notice had been given by the captors. 

5th* The captors shall deliver up to the commissioner 
or commissioners^ when he or they shall, conformably to 
the foregoing rule, repair to the place where such capjtured 
property is, or at such othier time as the said commission- 
ers, or either of them, shall require the same, all such pa- 
pers, passes, sea-briefs, charters, bills of lading, cockets^ 
letters and other documents and writings as shall have been 
found on board the captured ship, or which have any refe- 
rence to or connexion with the captured property, and 
which are in the possession, custody or power of the cap- 
tors. The said papers, documents and writings shall be 
Yegularly marked and numbered by the said commissioner 
or commissioners, and the captor, chief officer or some 
other person who was present at the taking of the prize, 
and saw that such documents, papers and writings were 
found with the prize, must make a deposition before the 
said commissioner or commissioners, who are hereby au- 
thorised to take the same, that they are delivered up to 
the said commissioner or commissioners as they were 
found or received, without any fraud, subduction or em- 
bezzlement* And if any documents, papers or writings 
relative to or connected, with the captured property arc 
missing or wanting, the deponent shall in his said deposi- 
tion, account for the same according to the best of his 
knowledge, information and belief* And the deponent 
must further swear, that if at any time thereafter^ and be- 
fore the final condemnation or acquittal of the said proper- 
ty, any further or other papers relating to the said captu.- 
ed property shall be found or discovered, to the knowledge 
of the deponent^ they shall also be delivered up, on infor- 
mation thereof given to the commissioners or to this court: 
which deposition shall be reduced to writing by the com- 
missioners, and shall be transmitted to the clerk of the 
court as herein after mentioned* 
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6th. That when the said documents, papers and writings 
are delivered to a commissioner, he shall retain the same 
till after the examination in preparatorio shall have been 
made by him, as is hereafter provided^ and then he shall 
transmit the same with the same affidavit in relation there^ 
to, the preparatory examinations, and the information he 
may have received in regard to the said Cjaptured property, 
under cover and under his seal to this court, addressed to 
the clerk thereof, and expressing on the said cover to what 
captured property the documents relate, or who claims to 
be the captors thereof, or from whom he received the ing 
formation of the capture, which said cover shall not be 
opened wit])out the order of this court. 

7th. That within three days after the captured property 
shall have been brought within the jurisdiction of this 
court, the captor shall produce to the commissioner or 
commissioners, three or four, if so many there be, of the 
company or persons who were captured with or who claim 
the said captured property, and in case the capture be a 
vessel, the master, mate or supercargo must always be two 
ifi order that they may be examined by the said commis- 
sioner or commissioners in preparatory upon the standing 
interrogatories. 

8th. That each commissioner appointed or to be p- 
pointed pursuant to the rules of this court, for taking ex- 
aminations in preparatorio, shall be furnished with a print- 
ed copy of these rules, and of the standing interrogatories 
certified by the clerk, and in the examination of witnesses 
in preparatorio, the commissioner or commissioners shall 
use no other interrogatories but the said standing inter- 
rogatories, unless special interrogatories are directed by 
this court : nevertheless, they may explain at all times to 
a witness when it may be necessary, any of the said inter- 
rogatories. They shall write down the answer of every 
witness separately to each interrogatory, and not to seve- 
ral interrogatories together. When a witness declares he 
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^cannot answer to any interrogatory, the commissioner or 
cotnmissioners shall admonish the vritness, that by virtue 
of his oath taken to speak the truth, and nothing but the 
truth, he must answer to the best of his knowledge, or 
when he does not know absolutely, then to answer to the 
best of his belief concerning any one fact* 

9th. That the examination of every witness shall be be- 
gun, continued and finished in the same day, and not at 
different times. That copies of the standing interrogatories 
shall not be returned by the commissioner or commission- 
ers with the examinations, but it shall be sufficient for tKe 
answers of the witnesses to refer to the standing interroga- 
tories by corresponding numbers : that before any witness 
shall be examined in the standing interrogatories, the com* 
missioners, or one of them, shall administer to him an 
oath in the following form : ** You shall true answer make 
to all such questions as shall be asked of you on these in- 
terrogatoriesy and therein you shall speak the whole truth, 
and nothing but the truth, so help you God." If the wit- 
ness is conscientiously averse to swearing, an affirmation 
to the same effect shall be administered to him. 

10th. That the examination of each witness on the stand- 
ing interrogatories, shall be returned according to the fol- 
lowing form. Deposition of A. B. a witness produced^ 
sworn and examined in preparatorio on the day 

of in the year at the house of 

situated in the city of on the standing 

interrogatories established by the district court of the Uni- 
ted States, for the district of New- York. The said wit- 
ness having been produced for the purpose of such exa- 
mination by C. D. in behalf of the captors of a certain 
ship or vessel, called the (or of certain goods, 

wares and merchandize as the case may be.) 

1st. To the first interrogatory, the deponent answers 
that he w^s bom at &c* 

4p 
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2d. To the secsnd interrogatory, the deponent ansVert 

that he was present at the time of the taking, fee- 
That when the interrogatories have been all answered 
by a witness, he shall sign his depositions, and the commis* 
sioner or commissioners shall put a jurata thereto in the 
usual form, and subscribe his name to the same* 

1 1th. That no person having or claiming any interest in 
the captured property, or having any interest in any ship 
having letters of marque or commissions of war, shall pre* 
8ume to act as a commissioner. Nor .shall a commissioner 
presume to act either as proctor, advocate or counsel eithei; 
for captors or claimants in any prize cause whatever. 

12th. If the captain or prize master neglect or refuse to 
give up and to deliver to the commissioner or commission- 
ers^ the documents, papers and writings relating to the 
captured property, according to the foregoing rule, or re- 
fuse or neglect to produce, or cause to be produced, wit- 
nesses to be examined in preparatory, within three days 
after the arrival of the captured property within the juris- 
diction of this court,^or shall otherwise unnecessarily delay 
the production of the said documents, papers or writings, 
the commissioners, or one of them nearest to thei place 
where the captured property may be, or before whom the 
examination in preparatorio may have been already begun, 
shall admonish in writing the delinquent to produce the 
said documents, papers and writings, and to bring forward 
his witnesses, and if he shall still neglect, or unnecessarily 
delay so to do, such commissioner or commissioners shall 
certify the same to this court, that such proceedings may 
thereupon be had as justice may require. 

13th. If within twenty-four hours after the arrival with- 
in this district, of any captured vessel, or of any property 
taken as a prize, the captors or their agent shall not give 
notice to a commissioner, pursuant to the provisions herein 
made, or shall not> two days after such notice given, pro- 
duce witnesses to be examined in prepstratorio, then any 
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persott claiming the captured property and restoration 
thereof, may give notice to the commissioners a$ aforesaid, 
of the arrival of the said captured property, and thereupon 
such proceedings may be had by the commissioners in res- 
pect to the said proj)erty, and relative to the documents, 
papers and .writings connected with the said capture, which 
the claimant may have in his possession, custody or powery 
and relative to the examination of witnesses in preparato- 
rio as near as may be, as is before provided for cases where 
the captors shall give notice and examine in preparatorio# 
And the said claimant may in such cases file his libel for 
restitutio^, and proceed thereon according to the rules and 
practice of this court. 

14th. That as soon as may be convenient after the cap* 
tured property shall have been brought within the jurisdic- 
tion of this court, a libel may be filed and a monition shall 
thereupon be issued, and such proceedings shall be had as 
are provided by the 89th and 90th sections of the act en- 
titled. An act to regulate the collection of duties on im- 
ports and tonnage in cases of vessels, goods, wares and 
merchandize which become forfeited in virtue of said act. 

l'5th. That in all cases by consent of captor and claim- 
ant, or upon attestation exhibited upon the part of the claim- 
ant only, without consent of the captor, that the cargo or 
part thereof is perishing or perishable, the claimant speci- 
fying the quantity and quality of the cargo, may have the 
same delivered to him on giving bail to answer the value 
thereof if condemned, and further to abide the event of the 
suit, such bail to be approved of by the captor, or other- 
wise the persons who give security, swearing themselves 
to be severally and truly worth the sum for which they give 
security. But if the parties cannot agree upon the value 
of the cargo, .a decree or commission of appraisement may 
issue from the court to ascertain the value. • In cases when 
there is no claim, an affidavit being exhibited on the part 
of the captor, of such perishing or perishable cargo, speci- 
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fying the quantity and quality thereof, the captor may have 
a decree or commission of appraisement and sale of such 
cargo, and bring in the proceeds into court in view of any 
claim, virtually to abide further orders. 

16th. That the name of each cause be entered lly ihe 
clerk upon the list fbr hearing in their order, according to 
the dates of the returns of the monitions, and the lists are 
to be constantly hung up in the court room and derk's of- 
fice for public inspection. Proviso : This order of hear* 
ing is to be invariably observed^ unless in any cause of 
great national importance, the judge shall find it necessary 
to direct the hearing of any particular cause immediately. 

17th. That in all cases where a decret or commission of 
appraisement and sale of any ship and cargo^ or either of 
them shall have issued, that no question respecting the ad- 
judication of such ship and goods or either of diem, or as 
to freight or expenses, shall be heard, till the said decree 
or commission shall be returned with, the account of sales^ 
and the proceeds according to such accompt of sales paid 
into the clerk^ to abide the order of the court in respect 
thereto. 

18th. That after the examinations taken in preparatory 
in the standing interrogatories, are brought into the regis- 
trV) and the monition has issued, no further or other ex- 
aminations upon the said interrogatories shall be taken, or 
affidavits received in the office without the special direc- 
tions of the judge, upon application made in open court. 

19th. That there shall be no invocation of papers from 
one captured ship to another,, without the special permis- 
sion of the judge, at least two days previous to the cause 
coming on, in which such papers are intended to be used, 
founded on an affidavit on the part of the captors^ that 
such papers, in the opinion of his counsel, are material and 
necessary ; it being understood that the case of the ship 
from whence the invocation is proposed to be made, shall 
have been previously heard, and its papers in possession pf 
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the cojurt ; and that necessary extracts from such papers 
should only be used. But as the intention of the captor is 
to discover fraud, the party who hath an interest in con- 
fusing evidence and in fraudulently putting diiferent pa- 
pers on board diiferent ships, the claimants are precluded 
from invoking, but may argue from the papers invoked by 
the captors.' 

20th. That in all motions for commissions and decrees 
of appraisement and sale, the time shall be specified, with- 
in which it is prayed that the commissions or decrees shall 
be made returnable. 

21st. That the commissioner or commissioners make re- 
gular returns on the days in which their commission or 
decrees are returnable, stating the progress that has been 
made in the execution of the commissions or decrees, and 
if necessary, praying an enlargement of the time for the 
completion of the business. 

^2d. That the commissioner or commissioners bring in 
the proceeds which have been collected at the same time 
with their returns ; and if the whole proceeds have not 
been collected, they return only such sums as may be re** 
quired to answer accruing expenses. 

23d. That on the returns of commissions or decrees, the 
commissioners or the marshal bring in the vouchers* 

24th. That all monies brought into court in prize causes, 
$hall be forthwith paid into bank, pursuant to the 
of the general rules of this court, and shall only be drawn 
out on the specific orders of the court in favor of the per- 
sons respectively having right, their agents or representa- 
tives duly authorised to receive the same. 

25th. That each commissioner, for discharging the du- 
ties which he is hereby to perform, shall be entitled to the 
following fees, and the two commissioners resident in the 
city of New-Yqli^ shall each be entitled to the like fees in 
each casck 



For receiving and entering ft notice of cap-* 
ture, 

For attending at place where the captured 
property is, • • • • • 

For attending to the safety of a vessel. For 
inspecting captured property, putting the 
same under seal, receiving and examining 
all letters, documents and papers relative 
to the same, over and above all disburse- 
ineiits that may actually be paid, for mo« 
ving or transferring a vessel or property 
to a place of. safety, and under all actual 
cKsbursements and expenses, • • 

For writing an affidavit with respect to pa- 
pers, and taking an account thereof, and 
for marking and numbering the same, 

For transferring papers and iiiformation to 
the clerk of the court, • • • • 

For drafting and copying the examination of 
each witness, and for administering the 
oath to the same, for each folio, . « 
For any special service* not herein provided for, such 

compensation as the court under all the circumstances of 

the case shall think reasonable and just. 
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FORM OF PRIZE LIB.£L. 



District Court of the United States of America^ for the 
District of New-'York, 

At a special district court of the United States of Ame- 
rica, for the district of New-York, held at the city of New- 
York^ in the said district, on the second day of January, 



In the year of our Lord one thousand eight hui&dred and 
thirteen, comes Nathan Sanford, attorney of the said Uni- 
ted States, for the district of New-York, who prosecutes 
in this respect for the said United States, and also for the 
officers and cre;w of the frigate of the ssud United States, 
called the United States, hereinafter mentioned, and being 
present in this honorable court in his proper person, in the 
name and on behalf of the said United States, and the of- 
ficers and crew aforesaid, alleges^ propounds and declares, 
as follows, that is. to say— 

First — That open and public war did at all the times men- . 
tioned in this libel, exist, and does now exists between 
the United States of America and their terrftories, and 
the united kingdom of Great Britain and Ireland and the 
dependencies thereof. 
Secondly-^TYidiX, Stephen Decatur is, and at all the times 
mentioned in this libel, was a captain in the navy of the^ 
said United States, and is, and at all the times herein 
mentioned, was commander of the said frigate of the 
said United States, called the United States* 
TAirrf/y— That the said Stephen Decatur, captun and com- 
mander of the said frigate, called the United States, as 
aforesaid* did, in pursuance of the said state of war, and 
instru(;tions from the President of the said Umted States, 
on the twenty-fifth day of October* in the year of our 
Lord one thousand eight hundred and twelve, on the 
high seas, to wit, on the Adantic ocean, subdue,, seize 
and take as pri^e of war, a certain ship, vessel or frigate, 
called the Macedonian, with her tackle, apparel and fur- 
niture, and also her arms, ammunition, stores, provisions 
and appurtenances. 
Fourthly'-^Thzt the said ship, vessel or frigate, called the 
Macedonian, is, and at all the times hereinafter mention- 
ed, was a public vessel of war, belonging to the king of 
the united kingdom of Great Britain and Ireland, and 
wzfi employed in his service* 
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Jj/iA/y— -That the said ship, vessel or frigate, called the 
Macedonian, having been so seized and taken as afore- 
88ud, has been brought into the port of New- York, f«r 
legal adjudication, atid is now in the said port, within 
the jurisdiction of this honorable court. 

Sixthlif — ^That by reason of the premises, the said ship^ 
vessel or frigate, called the Macedonian, with her tackle, 
apparel and furniture, and also, her arms, ammunition^ 
stores, provisions and appurtenances, have become for- 
feited to the said United States, and to the officers and 
crew of the said frigate of the said United States, called 
the United States, and ought to be considered to their 
use. 

Zotf r/y— That all the premises are and were true, public, and 
notorious, of which true proof being made, the said attor- 
ney prays the usual process and monition of this honor- 
able court in this behalf to be made, and that all persons 
interested in the said ship, vessel or frigate, called the 
Macedonian, her tackle, apparel and furniture, arms, 
ammunition, stores provisions and appurtenances, may 
be cited in general and special to answer the premises, 
and all due proceedings being had, that the said ship, 
vessel or frigate, called the Macedonian, her tackle, ap- 
parel and furniture, arms, ammunition, stores, provisions 
9Xkd appurtenances, may for the causes aforesaid and 
others appearing^ be condemned by the definitive sen- 
tence and decree of this honorable court, as forfeited 
and adjudged to be lawful prize as aforesaid, &c. 

NATHAN SANFORD, 

Attorney of the United States^ for the 
district ofNerW'Torkm 
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